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UNITED STATES OF AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 

1825 K STREET, NW 
WASHINGTON, O C 2CC06 


July 9, 1974 


A. Daniel Fusaro, Esq. 

Clerk, U. S. Court of Appeals for 
the Second Circuit 
0. S. Courthouse 
Foley Square 

New York, New York 10007 

He: No. 74-1579, Feter J. Brennan, 
Secretary cf Lahcr, Petitioner 
v. Occupational Safety and 
He alth Review Ccmissicn and. 
Underhill Construction 
Corporation, Respondents. 

Dear Mr. rusaro: 

I am enclosing an original and fiv - * copies of the certified 
list of Occupational Safety and Health Review Ccrmissicn pleadings 
in the above case, and have today forwarded under separate cover, 
the entire certified record. 


Very truly years, 


OtMy 


/. 


Y) <; /\ .([j 

Willaati S. McLaughlin" 

Executive Secretary 


Attachment: Names and addresses of parties to whom cc & Certificate 
are sent. 



% 


• * • 


cc and Certificate by mail to: 


Stephen F. Eilpcrin (Counsel for Petitioner) 

Eloise E. Davies - 

Attorneys, Appellate Section 
D. S. Department of Justice 
Washington, D.C. 20530 


Bernard Jerski 

Die—Underhill, A Joint Venture 
212-02 41st Avenue 
Bayside, New York 11361 


(Counsel for Employer) 


CCS Francis V. LaRuffa, Esq. 
Regional Solicitor 
U. S. Department of Labor 
1515 Broadway - Room 3555 
New York, New York 10036 


Michael Levine, Esq. 

Counsel for Appellate Litigation 
Office of the Solicitor 
U. S. Department of Labor - Room 5335 
Washington, D.C. 20210 


Judge Joseph Chodes 
Occupational Safety and Health 
Review Commission 
lS 1 ^ Broadway - Room 3800 
New York, New York .10036 


CC! William Pastore, Esq. 

SACKS, MONTGOMERY, MOLINEAUX & PASTORE 

437 Madison Avenue 

New York, New York 10022 
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UNITED STATES COURT OF APPEALS 


FOR THE SECOND CIRCUIT 


A 


PETER J. BRENNAN, SECRETARY OF LABOR, 

Petitioner, 


v. 

OCCUPATIONAL SAFETY AND HEALTH REVIE./ 
COMMISSION and UNDERHILL CONSTRUCTION 
CORPORATION 


’ Respondents. 


) 

) 

> 

* 

) 

) No. 74-1579 

) 

) 

) 

) 

) 

) 


CERTIFIED LIST OF THE OCCUPATIONAL SAFETY 
AND HEALTH REVIEW COMMISSION 


The Occupational Safety and Health Review Connission, 
*>y its Executive Secretary, certifies that the list set forth 
below constitutes a full and accurate transcript of the entire 
record of a proceeding had before said Commission and ltnovn 
upon its records as OSHRC Docket No. 2081. This transcript 
Includes the pleadings and transcript and testimony upon which 
the order of the Commission in said proceeding was entered. 


. VOLUME I 

Stenographic transcript of testimony taken before 

Review Commission Judge Joseph Chodes on April 24, 1973- 

VOLUME II 

1. Copy of Secretary's citation for non-serious violation 

dated January 3, 1973--- 

2. Copy of Secretary's citation for serious violation, dated 

January 3, 1973- 

3. Copy of Secretary's notification of proposed penalty, 

dated January 3, 197 3 —- - 

4 . Copy of Employer's notice of contest, dated January 11, 1973- 

3. Copy of Secretary's complaint, dated January 29, 1973 : - 

6. Copy ot Employer's Answer, received February 20, 1973- 

7. Copy of Commission's notice of date, time and place of 

heariag, dated March 7, 1973- - —— 

8. Copy of Employer's brief, dated June 4, 1973- 

9 . Copy, of Administrative Law Judge's decision and 

order, dated July 12, 1973--- - — -- 

10. copy of Secretary's Petition for Discretionary Review, dated 

August 2, 1973-- -— - - - ■ 1 - - 

11. Copy o * Employer's Petition for Discretionary Review, 

.'tcelved August 13, 1973---— -- 1 - - 


CERTIFIED 

RECORD 


1-74 

t 

1 

1 

1 

1 

1-7 

1-5 

1 

1-17 


1 -L5 


1-3 


1-5 


I 


3 



12. Copy of C'lairaan Moran's Direction for Review, dated 
August 12 1973- 




" 13. Copy of Employer'9 Brief, dated September 6, 1973- 

"lA. Copy of Secretary's Brief dated September 7, 1973- 

15. Copy or Commission's Decision, dated March 7, 197A- 


1-19 

1-17 


1 - A 


IN TESTIMONY WHEREOF, the Executive Secretary of the Occupa¬ 
tional Safety and Health Review Commission, being duly authorized the 
Occupational Safety and Health Review Commission, has hereunto set his 
hand and affixed the seal of the Occupational Safety and Health Review 
Commission in the City of Washington, District of Columbia, this *7 
day of July, 197A. 




william S. McLaughlin 
Executive Secretary 
OCCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION 


(SEAL) 


J 






UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


PETER J. BRENNAN, SECRETARY OF LABOR, 

Petitioner, 


v. 


OCCUPATIONAL SAFETY AND HEALTH REVIEW 
COMMISSION and UNDERHILL CONSTRUCTION 
CORPORATION 


Respondents. 


/ 

) 

) 

) 

) 

) No. 74-1579 

> 

> 

) 

) 

) 

) 


CERTIFICATE OF SERVICE 


The undersigned certifies that one copy each of the Comais- 
•ion's certified list and chronological list of relevant docket entries 
In the above captioned case has this day been served by mail upon the 
following parties at the addresses listed below: 


Stephen F. Eilperin 
Eloise E. Davies 
Attorneys, Appellate Section 


ffisftr 3 D ?5n"W °&53S“" 


Bernard Jerski 

Dic-Underhill, A Toint Venture 
212-02 41st Avenue 
Bayside, New York 11361 


Francis V. LaRuffa, Esq. 
Regional Solicitor 
U. S. Department of Labor 
1515 Broadway - Room 3o55 
New York, New York 10036 


(Counsel for Petitioner) 


(Counsel for Employer) 


Dated at Washington, 

ct r i- 

thla Y day of July 


D.C. 

1974 


Nllliam S. McLaughlin 
Executive Secretary 
OCCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


UNDERHILL CONSTRUCTION CORP. and DIC CONCRETE 
CORP., Individually and as participants in a 
Joint Venture known as DIC-UNDERHILL, A JOINT 
VENTURE, 

Petitioners, 

v. 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 

Respondent. 

CERTIFICATE OF SERVICE 


) 

) 

) 

) 

) 

) No. 74-15*5 
) 

) 

) 

) 

) 

) 


This undersigned certifies that one copy each of the CoEnission's 


certified list and chronological list of relevant docket entries in the 
above captioned case has this day been served by nail upon the following 
parties at the addresses listed below 


William J. Pastore, Esq. (Counsel for Petitioner) 

SACKS, MONTGOMERY, MOLINEAUX 
and PASTORE 
437 Madison Avenue 
New York, New York 10022 

Francis V. LaRuffa, Esq. 

Regional Solicitor 
U. S. Department of Labor 
1515 Broadway - Room 3555 
New York, New York 10036 


William S. McLaughlin 
Executive Secretary 
OCCUPATIONAL SAFETY AND HEALTH 
REVIEW COMMISSION 


Dated at Washington, D.C. 
this day July 1974 
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COURT NO. 74-1568 


CHRONOLOGICAL LIST OF RFLF.VANT DOCKET ENTRIES 


In the Matter of: 

Occupational Safety and Health Review Commission 
and Underhill Construction Corporation 
OSHKC Docket No. 2081 


1-3-74 


1-3-74 


Secretary's citation for non-serious violation 
dated 

Secretary's citation for serious violation, 
dated 


1-3-74 


Secretary's notification of proposed penalty, 
dated 


1-11-73 


1-29-73 


2-20-7 2 


3-7-73 


6-4-73 


7-12-73 


8-2-73 


Employer's notice of contest, dated 
Secretary's complaint, dated 
Employer's answer, received 

Commission's notice of date, time and place of 
hearing, dated 

Employer's brief, dated 

Administrative Law Judge's decision and order, 
dated 

Secretary's Petition for Discretionary Review 

dated 


8-13-73 


Employer's Petition for Discretionary Review, 
received 


8-13-73 

9-6-73 


ChVrman Moran's Direction for Review, dated 
Employer's Brief, dated 


9-7-73 


Secretary's Brief dated 


9-7-73 


Commission's Decision, dated 





U.S. DEPARTMENT OF LABOR 
OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION 

REGION NO-AREA OFFICE CITV N,Y ’ 


Pic Underhill Join t Venture 

Employer's mme 


c "' ir " 0 “ S '““e 0 ™°p\u U o„Ts"tty af S Hc^Uh Review Comrataton! ab ° V '- |is,cd 


-*The documents listed below which 


enclosed herewith 


were issued or received on the dates listed 


Citation issued (if more than one list total number _____ ) 
Notice of pr oposed penalty sent. Toitu amount of S 635. 00 
AO received notice of contest from Pic Underhill Joi^F V enture 

Employer or employes ’ 

II <.«.» documenti .ndo.ri, li„ wlUl d ,„ ^ 


For the Secretary of Labor 
F. V. La Ruffa Esq. Reg Sol. 
U. S. Department of Labor 
Office of the Solicitor 
1515 Broadway Room 3555 
New York, New York 10036 


APPEARANCES 
For employer/employeei 


If others list 
document itrm 
No. where listsd 




f , • , 

DIC-UNDERHILL, A JOINT VENTURE 

212-02 41st AVENUE. BAYSIOE. N. Y. 11361 

CODE 212 031-7700 


*1 

January 11, 1973 


Mr. Nicholas DiArchangel 
Area Director 

Occupational Safety and Health 
Administration 
U. S. Department of Labor 
90 Church Street 
New York, New York 10007 



Dear Sir: 


CSHO No. G 2187 OSHA-1 No. 104 

G 5189 Region 2 

M 2745 

Area 4170 


Reference is made to Citation for Serious Violation 
of 29 C.F.R., Section 1926.500 (d) 1, Page 73 81 issued under 
your signature and received by the undersigned on January 10, 1973. 


Reference is also made to Citation for violation of 
29 C.F.R., section 1926.250 (b) (l). Page 7357 issued under 
your signature and also received by the undersigned on Tanuary 
10, 1973. 


We hereby give notice to the Secretary of Labor 
that we wish to contest: (a) the issuance of the Citations, and (b) 
the proposed assessment of penalties. 



BJ:nc 


Very truly yours, 

/ . 

DIC-UNDERHILL, A JOINT VENTURE 



cc: The Die Concrete Corp. 
Mr. Ronnie Forcino 
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U.S DEPARTMENT OF LABOR 
Occupononol Sofaljr ond Haullh Adminimotion 


•30 Church 3t. 
yew Yor.';, hjy Yorli, 103.17 



CSHO NO. 

rj'.M a. i #.i. { 


r 






<RCi 1 ’ 

REOrofi 

CITATION COVER LETTER 

•'•17.1 

1 


TO: Die- Ur.i&r Kill JjJnt Yciture Date v.... - 

81J SXaBa& ilsud 

Elasat, iSirv Yor:;, 11003 


Subject: Citaticr. for Alleged Occupational Safety and H a 1th Violation(s) 


An inspection of a workplace under your operation, ownership, or control has revealed conditions 
which we believe do not comply with the provisions of the Occupational Safety and Health 'ct of 1970, 
29 U.S.C. 651. The nature of such alleged violation(s) is described in the enclosed citation with 
references to applicable standards, rules, regulations, and provisions of the said Act. Tnese condi¬ 
tions must be corrected on or before the date shown to the right of each violation therein. 

The Act requires that a copy of the enclosed citation(s) be prominently posted 11 in a conspicuous 
place upon receipt" at or near each place a violation referred to in the citation occurred. It must 
remain posted until all violations cited therein are corrected, or for 3 working days, whichever 
period is longer. A sufficient number of copies of the attached citation(s) should be prepared tc 
permit posting in accordance with the requirements of the Act. 

If you contest the citation you may post a notice to this effect near the citation contested. The 
Act contains penalties for violation of the posting requirements. 

You will soon be notified by certified mail whether or not a proposed penalty will be assessed as 
a result of the cited violation(s). You have the right to contest the citation(s), the proposed pen¬ 
alties, or both, before the Occupational Safety and Health Review Corrmission. Tne Review Commission 
ia an independent quasi-judicial agency with authority to issue decisions regarding citations and 
proposed penalties. If you do contest, you must so notify the Area Director within 15 working days 
after receipt of the certified mail notice regarding proposed penalties. If you fail to contest 
within the 15 working day period, the citation and the proposed assessment of penalties shill be 
deemed to be a final order not subject to review by any court or agency. 

An employee or representative of employees may file a notice to contest the time stated in the ci¬ 
tation for the abatement of the alleged \lolation(s). 

Alleged violations that are not contested shall be corrected within the abatement period speci¬ 
fied in the citation. Failure to correct an alleged violation within the abatement period may result 
in a further proposed assessment of penalties. 

As to alleged violations with an abatement period of 30 days or less, you are directed to promptly 
advise the Area Director as to the specific corrective action on each such violation and the date of 
such action. 

Alleged violations having a longer abatement period will require a progress report at the end of 
each 30-day period. The progress report should detail what has been done, what remains to be done, 
and the time needed to fully abate each such violation. When the alleged violation is fully abated, 
the Area Director shall be so advised. 


A followup inspection mav be made for the purpose of ascertaining that you have posted the cita- 
ticns as required by the Act and corrected the alleged violations as you have reported. The Act pro¬ 
vides that whoever knowinglv gives false information is subject to a fine up to 510,000, imprison¬ 
ment up to 6 months, or both. 


_, II y°u Wls h additional information, you may direct such request to the undersigned at the address 
lasted above. 


C//> / /?*/£-■ -/A 7 

♦ t. 

I .• 

MtA & • 


U.S. Department ofjEahi 4 
By Area Pi recti 

■* < IUcLoUj si Arches; A 

' ’u ‘>-:r ... " 




T i* — 


• v-' •* 


ID 


Fin> OSHA • 2t 
• k f •:» 






U.S. DC PART MEriT OF LADOR 
.«Ctfpc»<«nol Sof#» r ond Haollh Adm.nl•trot.on 



1 *r ui.mi .Number a (Pap.fi 1 rx 

i - 1 “---- Date Issued Jnnu 

J 1 "'l "V' l< ■ Die - L' n.- W Hill Joint Venture _ 

(Street 620 tlnan'i r.d. _ 

Af>»iti:ss ( 

^ (City - El?OPt - State New Vnrlt _ 

An inspection o( a workplace under your ownership, operation, o' control located at ILarlt 


. and described as folio* s 


15 “ le8ed you ——-*• - ..c. 



Standard or re^ulnion 
allegedly violated 

29 CFE 1926.250 (b)(1) 
Page 7357 As adopted by 
29 CFR 1910.12 


Description of alleged violation 


---- — 

For failure to ensure that material j 
sbore< * inside buildings underconstriic- 
tion shall not be placed within 6’ 
oi any hoist way or inside floor 
openings nor within 10 ft. of and 
exterior wall w..icli docs not extent 
above the top of the material stored. 
(A) Building C - 11 floor Wes! dad 
^ x 4"x 3" wooden shoxia; 
stacked extending over ed; e of 
building approx. 1*. 

(E) Building 0-14 floor south «.'d 
ateal braces used to secure 
foms stacked extending over 
edge of building approx. 1'. 


Date on %-hich 
alleged violation 
must be corrected 


L~c a i a t e 1 v on 
receipt of thi 
citation. 


■ - j f - y — /> f f 

Area Director's 

■ Nicholas Pi Archangel / 

c MuI^ToT.'Llrd ci,a, , ion . do " »«»9"«ituir a finning that a violation of the Act has occurred unless there is a failure t«. 
Commit lor d " 0 '’ ‘ Con,e,tr '’ unles * ,he '««•"" •* a»>rn,ed by die Occupational Safety and ilcalih Itcv.cw 

• * . i 

• RIQHTS OF EMPLOVEKS 

. eJr.’LlTJ. . ° r n ^rr M r *•>» believe, rl.o« .ny period of time fisc.f in .hi, ei.armn fd.c cn„r-„on rf 

t el. * I I " n ' C - ,,on ;' Ml ' l,a * ‘ l,c ,, K'“ ,0 *« h i»t correction hy filing a nonce with the U.S. Department I ..bur 

. r b:r„;;™XcJ vc * o,,,,n * d,y ‘ ol ,he rece,r ' by ,hc fB,p,,,ver ° f ,,o,i "•*r«r««d pen, h> . „ „ 0 

discha ;* c r in anv m!u ' ntr discriminate against an* employee because such employee has filed nnv com- 
« 1 d ' ° f l t0b : ••"*'"** •■’">• P^«d,n* under or related to this Ac, or ha, testified is about to"e-tUv 

Ai r ■* M , C , C | 1U rv° '*• C,C |' c'T ,U | tn c "'l' l< ’ vcc 0,1 l,cl, .ill of himself or others of ony right afforded K v ,|,i, 

* 1 , ,Ni, II (I )< I) of Ilic Occupational Safrty and Health Act of 1970, 29 U.S.C. 651. ™ 

ea.l, 1 rUe', , tr^"J l o"l ", 2f7 ,h w CnC '°-' bc r'««inw,| y paste- 1 in o conspicuous place "a, or near 

""" ,M ,c -- ,,n p " ,tcj un, • , M| “ u, ~ —.. ~ «•- 


in a conspicuous place "at or neat 
violations cued tliorrin are cot- 


sU,cd. A |!avo a d.Tj"! i "’’ S e,,V V ,d hv ,' 1 " ci ' n,c ,h "« "C •••* *inli.t ions wuhin the me.* ..f ,|„ t, , .. 

1 u “ J direct «r immediate rclatiotiship to occupational safety and health. S 









U S. DtPAfITMfNT OP LABOH 
Occupational Sal.I, and h.allh Adminl.lcslion 


CITATION FOR SERIOUS VIOLATION* 


Citation Number 1 t of IS _ 

EMPLOYER Die- t’ndarHi 11 .l.vr'f 

(Suecc $20 Elr.ont T>n-iH _ 

ADDRESS ( 

. (City Elrtont _ 


Date Issued 


State Vn 


Pen - f 1 * 0 ' ltpl3te undtr vour ° w ""* h ‘P- operation. of control located at ».,i 

-ii 0USin -. Pro lcct . :?pnot < Ms-ln-, »,- r n r ~ AXi 

Bronx. :;.Y. ’T^n * ' " " r -- 


CSHO NO. 

C 21'7 

P 51C9 

o i «. j 

AbcV * J 

4170 

2 


ana described as folios 


^ a “ eged y °“ "° U " d thC ° CCUpi< “"* 1 -"'V 333 Health 


Standard or regulation 
Allegedly violated 


29 CFR 1926.500 (d)(1) 

7381, As adopted bv 29 CI"R 
1910.12 1 


Descript ioo of alleged violation 


Dnta on which 
Alleged violation 
® isr be corrected 


For failure to ensure tint ever/ I=iedlatelv c 

opensided floor or plat:or=_6' or rnceiot of' *' 
more above adjacent floor or ground citation." 
level shall be guarded by a standard 
railing or ecuivalent as sncclfied 
? a * a3ra ?" < f XO oi this section. 

A) (2) Two field eeginjers surve¬ 
yors working in building "D" at 
edge of X5th. tloor checking 
targets, without safety belts, anU 
perimeter guarding was ruitj 
provided. 

») In building "B" on i7th. floor 
• carpenter working on forrj 
15th. feet froa edge. Perimeter 
guarding not provided. 

C) la building "B” on loth, floor, t.-o 
oea working with_cc=ent finishing 
machines (giraffes) on oveTh «sd about 10 ft. 
frost edge, pej^cutr cuerdirg not T-rov.^dd. V 

Ares Director’s < V 


c ! , «*“. do « oot constitute e finding that a violation of the Act has occurred unless there is a failure 
CWds.Voo ■“ “• * CO "" StH ’ un ‘ e ” ‘Hitmed by the Occupat.on.l Safety and Health r"v„ 

RIGHTS OF EMPLOYEES 

a .± r .:r!° Y r °' , *P ,e ** n “ , ‘ Te Of employee* who believes that say period of time fixed in this citation for the correction o 
lolation is unreasonable has the right to contest such time for correction by filing a notice with the U S OeDartment i ,i , 

l! ,h * ... i 

. . „ No P er,on >l ’ jl1 discharge or in anv manner discriminate against anv employee because such employee has filed 

fn iucb'n^' h aUSed “ b V"«“ u, ' d proceeding under or related to ,h„ Ac, or ha. tested or .sYoi,o"esufy' 
w sucb^oc Hing or because of the exetc.se by such employee on behalf of hinnelf of others of any „gh, afford.a by this 
acc. 5ec. II (c)(1) of the Occupational* Safety and Health Act of 1970, 29 U.S.C. 651. 78 y 


«rh!us! i eY* , 'Y‘" ' hj ‘, a C ? V Y enclo ‘ ed tfitation(s) ’’shall be p.ominently posted” ,o a conspicuous place ’V or near 







0.1. D AKTMENT OF LABOH 

Occupational Safety and Health Administration 


NO T IFICATION OF PROPOSED PENALTY 



10: --c- L'u-cr ['ill J.-ir.t Ventura 
C13 Elrejr.t IU. 
llrxr.i, YcrL, 11003 


0n the --- da Y of -~~.r.Jnr.-_ 1973. a Citaiionfs) was (were) issued to 

you in accordance with the provisions of section 9(a) of the Occupational Safety and Health Act of 1970 (S4 Stat 
1601; 29 U.S.C. 651, et se^.) hereinafter referred to as the Act. You were thus notified.of certain alleged viola¬ 
tions of the Act, as spccitied in that Citation(s). s 


YOU ARE HEREBY NOTIFIED that pursuant to the provisions of section 10(a) of the Act, the penalty(its) 
et forth below is/are being proposed, based on the above Citation(s): 


SERIOUS VIOLATIONS 


Citation No. 


Proposed Penalty 


$ coo.oo 


OTHER VIOLATIONS* 


Citation No. 


Item No. 


Proposed Penalty 


$ 35.00 


•. X 


Total for All Alleged Violations * 63 5.CO 


" the cue of each "other v.olat.on," the proposed pen.lt, reflect. . >0 percent .J.u.lmcnt factor for corrective .etton taken ..,1 

the ret.od pre.cr.h-d tn rhn ct.lt, on. If a rmt.-ul.ir allc*ed viola.. , . out cotre-teJ »,lh.n this period, an auloru., c additional pc.. 

ol 10 percent will be Proposed for each violation. However, if you Cunre.t nn allcccj violation in *ooJ fauh before the H,,,ew l on,., 
con. the per,o.l for correction dee. not been to run until the entry I . final order by the Keview Conn,...on aturmin,, the citation. 
The proposed penalty is exclusive of such other additional penalty as may subsequently I .• proposed lot failure u correct a violation 
• ichm the vio.iceffi*nc reriii w 


PACE (1) 


(Continued on rjvorti tijp' 

.. U- V 


* Form 0)H#«*3 

.. A.- . J >f 






The payment of penalties is to be made by certified check or money order, payable to the order of "Occtpi- 
tionat Safety and Uealth-I.abor.” Remit to the Area Director whose address appears belc'V. 

YOU ARE FURTHER NOTIFIED that the aforesaid Citation's), this Notification, and the proposed a- • s s - 
ment shall be deemed to be the final order of the Occupational Safety and Health Review Commission and no; 
subject to review by anv court or agency, unless , within 15 working days from the date of receipt ot this nonce, 
you notify the official named below in writing that you intend to contest the Citation or this Notification of Pro¬ 
posed Penalty before the Review Commission. The Review Commission is an independent quasi-judicial acency 
with authority to issue decisions regarding citations and proposed penalties. 

There is no requirement that this Notification be posted. 


» Dated at "v..—s -> :ro -r v-.y •; v vn-.-.-v this _ *» day 

Of T - - ■ ■ ■ _. 



Area Director • c . 3 ^ 15 i'j 

Occupational Saiety and Healin'.-Gninistration 

U. S. Department of Labor 











s' 


KMM.'.'VER _ L'/S/'Ss.v -'. v t . 77^/si,'- 

\Dr.-.::ss __ 7^-- ■ - .^.- .■;.- /y fjrr J -' -— 

- £L‘r'; '^ JlZZ£ZrLAl_ZS:s- 


U.S. DEPARTMENT OF LABOR 
Occupntionol Sold, ond Htolth Admlnl.ti.Uon 

m , PE n ,ALTY ASSESSMENT WORKSHEET - OTHER VIOLATIONS 

<u». lot ... P-opoccd p,„.l,i., Unde, Soc.ien ,,, c , d |7( J) Of ,Ko Act) 


STAtir ■ -'3 VIOLATED 
USESlBPa. : * SO SUBDIVISION 


Irr :m CjHA-2) 


GPU /ITY OF VIOLATION 
BY SYSTEM OR TYPE 


NOME I IOO-JOO I JO I-500 


ADJUSTFO PENALTY 
FOR EACH VIOLATION| 

(COLUMN 5 LESS 
ITEM 7 « COLUMN 51 


ABATEMENT 

DATE 


35 :ty o I jp/y/j 


M.v- om.y on f c l i.c a 1 > p lu-Ptrau* )s» 
ADDITIONAL PLU- 

DATE OF NUMBEROF ALTY UNDER I7|,ll ADD SO PERCENT 
FOLLOWUP DAY * OVER FOR FAILURE FOR LOSS OF 
INSPECTION ‘B^TEMENT TO ABATE ABATEMENT 

INSPECTION OATE (COLUMN 5 » CREDIT 

COLUMN IS) 190% * COLUMN C 


IT! P|M.Tv *' IV[i|r FACTORS 
I'N p TLNTI 


• . TOTAL 


. %/ZB 

9. TOTAL 


(19) TOTAL $. 


'*• TOTAL PROPOSED PENALTY TO BE $ t -S) 
_ ASSESSED TO K MPLOVI’n iiMnr u n/ € > =1*-, 


DATF. CITATION SENT. K /j/? J * 

date notice of proposed penalty sent 7 /B/} l 

DATE EMPLOYER RECEIVED NOTICE. / ’ 

DATE AND AMOUNT OF PENALTIES RBUITTED__ 


DATE NOTICE OF ADDITIONAL PROPOSED 

PENALTIES SENT. 

DATE EMPLOYER RECEIVED NOTICE. 

PENALTIES REMITTED AND DATE." 


PREPARED-flY 
REVIEWED B/ 


. DATE /y^/? 
C'/ DAI 




































ADDRESS 


standards violated 


/ssJ^ 

A>Y //<cj> 


-- *IUU» 1 tU 

' -IFARTS And SUBDIVISIONS 


FROM OSHA-JA 


V '\22^V2M. <7i&)C\ 


Vrcupoljonal ni H .,l,h Ad»m„,„|,« 

PENALTY ASSESSMENT WORKSHEET - SERIOUS VIOLATIONS 

-—- P ’°P°»d P.~noltl«, Under Stolon ’7(b) ond |K. Act) 


NUMBER UNADJUSTED 
OF PENALTY 
nstance: si. ooo 


PENALTY ADJUSTMENT FACTORS 
I'N PERCENT) 


faith s, *l history TOTAI. 

10 0 » I 0 TO I 10 I 0 


Proposed penalty to be 

assessed UNDER 17(b) AdATEM^ D „ TC °*TE OF 

c neinspection 

I COLUMN 4 LESS 1 > 51 


moo 


W_LL£1 



date citations-sent 


DATE NOTICE OF PROPOSED PENALTY SENT 
DATE EMPLOYER RECEIVED NOTICE 

PENALTIES REMITTED n*i 


ON Mi, mTO1 -»- 


PREPARED fly" 




REVIEWED UY^Cd/Y. 




/c 


I'll TOTAL t 


DATE NOTICE OF PROPOSED 
ADDITIONAL PENALTIES SENT. 

DATE EMPLOYER RECEIVED_ 


DATE / " PENALTIES REMITTER DATE 

DATE 









' I . • 


U.5. department of labor 

Occupational Solely and Health Adm.nitfroliun 

90 Church St. 

Hev York, New York, 10C07 


CITATION COVER LETTER 


CSMO NO 

— — - 

c 2 ij; 


C 5’?') 


•I - / •. j 

10 A 

AREA 

REGION 

4170 

2 

-1 


TO: D..C- Under Hill Joint Venture 
820 Elcont Road 
EInoat, Hew York, 11003 


Date 


January 3. 1071 


Subject: Citation for Alleged Occupational Safety and Health Violaticn(s) 

whi^h 1 we" tw^ieve 0 do^ n^r^ompfvVhJ°pro T^' " **“ "~1«» condition 

29 U.S.C. 651. The nature of suchallegedv ■ lattons ) l ^ ^ H '‘ aUh AcC ° f 

references to applicable standards rules reflations A Crl ? enclosed citation with 

•*“ *• « 

plac^upo? receipt" ft orYea 7 each p'lac^ f ifo 1 VZ 7 *'^r*'’ be . P romlnentl Y posted '‘in a conspicuc 
remain posted until all violations cited'therein are corrected or for C ^ Sktl ,° n occurred ' Urrai 
period is longer. A sufficient number of cop es of the attaid e > t " hicbev ' r 

permit posting in accordance with the requirements of the Act. tatIOrUs) should be Prepared to 

If you contest the citation you may post a notice to fhi«; ___ 

Act contains penalties for violation of the posting requirements. citation contested. T 

a result f{ t^°cited" violation's C ) ert Yoi| e havVt.h W *' et ^K r " 3 pr0p °« d penalt V b * assessed 

•Ities, or both, before th.*^ " 

after receipt of the certified mail notice reeaidine nroDnsed' "? within 15 working davs 

within the 15 working dav per ed the citation and the S' 113 tICS ' V ° U fai1 t0 contest 

d ”"' J to hr . final order no. snbj.c, .o'* 

...*;r. 1 rx.:r.T,'r*.iii,'.T3v.z,;: 1 ' • — - •— -.....d fc th .. 
fi.d A ‘.!,T h t sisir nu.'nr.roo'r.r^.iwn .•rr** T hi v h ' ■»*- ■««- 

in a further proposed assessment of penalties. d V ‘° at ‘°" ” lhln lhe abatement period may rest, 

.d., A ; Ar'ef a«t,“;r .'.‘'the'lntrr"' 30 d *» ” *-• tie d.ree.ed toprnmpt 

such action. P ' ClflC COrreCtlve action on each such violation and the date o, 

each 3o'day peri^^^progres^rroor^^" lU re<Tulrc a Progress report at the end of 
and the time needed to fullv'abate M«-h ..leh* 1 ^ w’* 1 has , bee " done ’ » ha t remains to be done. 

the Area Director shaU te so advised t,0n ' ^ ^ Vlolat >"" 15 aba “ d . 

tionVi*35^ £ 3S | Certaining that VOU h3ve ^ d cita- 

vides that whoever knowingly «iv.rw£^nf!™l '* V1 °i at ‘° nS aS * ou ;,aVC r<f P° rted Act pre 

■nent up to 6 months, or both. information is subject to a fine up to S10.000. imprison- 

listedTovV’" add,t,0nal You may direct such request to the undersigned at the address 


II. S. Department 
By Area Di 



Nicholas Di Archaa- 


« ' 

*■ > 


• 17 


Fmrm OSHA • ^q 
Au 4 . N' i 


»•- 




» 










The payment of penalties is to be mad* by certified check or money order, payable to the order of ''Occupa¬ 
tional Safety and Health-Labor." Remit to the Area Director whose a.ldtess appeals below. 

YOL' ARE M'RTIIF.R NOTIFIED that the ^aforesaid Citurion(s), this Notification, and the proposed a- vest 
merit shall be deemed to be the final order of the Occupational Safety and Health Review Commission and nor 
subject to review by anv court or agency, unless, within 15 working days from the date of receipt of this notice 
you notify the official named below in writing that you intend to contest the Citation or this Notification of Pro 
posed Penalty before the Review Commission. The Review Commission is an independent quasi-judicial agenc 
with authority to issue decisions regarding citations and proposed penalties. 

There is no requirement that this Notification be posted. 


Dated at SO O v,, reS cy. 


Area Director TJl 

Occupational Safety ana Health A amitiistration 
U.S. Department of Lal'r 


“AOr <:> 


For n O H 

A*;. I»/1 


' u •• J 


a. »- 





IM. DEPARTMENT OF liSOK 

Occupd’ionol Saf.ty and H-.'alth A.l.nmi.trot.) 


CITATION* 




dSHO N J 

W/dy 
&/ * / 

1 *2 /’/( 

r ,.i a. i s( , 

\ SJ / 

<//S* 

| * t. *» i 0 H 

2 


Date Issued 


Citation Number _ ____ 

EMPLOYER _ y^y(- - CW/'KsCSS/:/ Jtf/A/'/' j'2fX/'/P-yjX _ 

(Street J'yp SJf/C/s" s£-iW/£? _ 

ADDRESS ( 

(Ci.v /■■'•xyss’ _ Srafp zisZ'/s 


zip /Sf&J 


' -----*-- -- ■ -g -r ^ - Zap /S'-'-- ' 

An inspection of a workplace under your ownership, operation, or control located at S t /> > 

!///'< /£■ . .tt. /Zz/Zr/*?, >'X s&e.^ 




described as ioilo» 


h»s been conducted. On the basis of the inspection it is alleged that you have violated the Occupational Sateiv and Health 
Act of 19/0, 29 L.S.C. 651, in the following respects: 


Item 

number 


/ 




Standard or regulation 
allegedly violated 


Description of alleged violation 


■2*7 7 c /2t>.2(/JOJ 

7 JS 7 Jj \ S/TA 4 J s&r.*T£ 

2~‘j<?y/Z /<?/4-/ir **&scc<ac>/z'*£/%ix/ 

Xy/7//Xs' 7 ' ty y*sS s/r/jS 
Xes&X S/L sA/Js&z /‘Zfs/lr 
S/Z/yz/sy; /vsa- t iss/ry/yy 

/***7?7. £■ */?£**/&£** ystty 

yxs&ysx s&y.-.x yzs** 

XX Ss^ An&'&Lv/yi. 

C- // rtt.'/v c,yjy<&ur 
/‘'xy 'Xk 'iu* j.-Xc/ Jssrsuss a 
Sr/&u£^*£j</z^ysysso 
L Xi/cy /?/■-»•-(* s • 

(twfcSi.X > - &-/ZJyi'/ysy'yy 
\ ■J/xxi, x/Zsasxj c'jzy sr-iz<-1~ -x. 
S&/U**/’ J/7pSt6t&0 Air/K<lOM9 
'ftsX/Z- X&CtZ cX XiS/CsZ / 4 


Date on which 
alleged violation 
must be corrected 



LM 


^>v 



A»e« Director's Signature 


The i 
contes 
Cotxunission. 


e issuance of a citation dors not constitute a finding that a violation of the Act has occurred unless there is a failure r 
: as provided for in the Act or, if contc* -d, unless the citation is affirmed by the Occupational Safety and Health kevit 


RIGHTS OF EMPLOYEES 

Any employee or representative of employees who believes that anv period of time fixed in this citation for the correction 
a violation is unreasonable has the right to contest such time for correction bv tiling n nonce with the U.S. Department or Lj. 
at the uJdrcss shown above within 15 working lays of the receipt by the emplover of notice of proposed penalt*. or notice that 
penalty is being proposed. 

No person shall discharge or in any manner discriminate against any employee because such employee has filed anv com 
plaint or instituted or caused to be mstftuted an/ proceeding under or related to this Act or has testified or is about to tesritv 
in s »>Ch proceeding or because of the exercise bv such emplover on behalf ol.himscH or otfters of any right afforded bv this 
Act. Nec. 11 (c)(1) of the Occupational Safety ano Health Act of I9'0. 29 U.S.C. 651. 


The law requires that a copy of the enclosed citation(s) "shall be prominently potted” in a c< 
each place a violation referred to hi rlic citation occured." I: mu't remain posted until all violate 
recced, or fot ) working duy*. whichever period is ton yet. 


conspicuous piuce "ut or oc«i 
ons cited therein jre tor- 


• AllriscJ violation* coverc I bv this citation art those .Inch art nor scrioa. violation* • •thin the nc.nme ot the \ct bur 
wnicn nave a direct or immediate telationship to occupational safety and health. 


• -o 


20 


F erm 0 ** i A 
auC. 






U.J. Department of labor 

Oecupotienol Sol .,, omf H.ol,h Admini,,,.,!. 


6j/> .* 
Zs;'i / 


CITATION FOR SERIOUS VIOLATION" 


Citation Number^___ _ o 

EMPLOYER - C4//>-r/?/-/,'/ , A/v/^7 

(Street _ J7JLO /^y /-'t. 


Date Issued 


ADDRESS ( 




<r/CSS~. 


Zip //£>•> ■ 


- '—^ownership^tation. or control located* -*> , 

- / X~ s' ' s' (/ { J . yj - and described as follows 

Ac! ;; iS »- have violated the Occupational Safety Health 


Standard or regulation 

■llegedly violated D«*crip:ion of alleged violation 

-ff ^ ^ C f‘ (■ ^ /T/T/4'/^; 

( Z^/rOc S3?/J 

t&y *3 <7 C.^sC / ///■ /2. /=£*#/. < 2/^1 <£• ' 

0/Z. s?/?~ ,. -£ s&S>S'/?S<£SSS' 

Jsy&CS. <$/■ <fo'S//2^ZO <4/s? 

S/-y?Xsy?s4//> sC*?,'i/ySo S'/-' 

//S/ZZT/S/sCe? 

//V 7/^(3) 4/ 

J&/7J/S. ' 

**.-(£, '2s7~<? 

SSyVi,/ys.' f tss/itS/Wi s/s 
/hvc/7. "3> ••/7ry=/>s/iy* /JS/s 
/tUca. (?///£jts/yssj /ycces-j 
jr4^c/-r.s&r/y. ' 

tZ/ASQ 

Si',?? /Ve,- /<s 7 /~4'6y*z&& . 


Date on whieh 
alleged violation 
must be corrected 


/<:/^3/7Sy s-yS 
sC/S/i/y Syt:y&*S 

e/szyz’/y. 



con est as provided for in t'he” Ae°'or““ contTsted. O ° CCU "' d 7' e ” th « e is * f»'lure to 

commission. ’ citation is affirmed by the Occupational Safety and Health Review 

RIGHTS OF EMPLOYEES 

. :“' ■” >*•??,"■• «- p «• ., 

at the address shown above within IS wotkin, day, of the ece o, h“T ^ <,l, " < * 3 not,c * with the U- S. Department of Labor 
penalty is bein* ptoposed. 8 Y reCC ‘ pt by thc * ra P‘°>'« »' "°‘<e* °< proposed penalty or notice that no 

plaint ot instituted or c au^ed'to"be7nvKuTeTnii^prowdmR'u^de 1 '’” “7 'H P '° y !;' b ' CJUS ' ‘och employee has f.led any com- 
m ouch proceed,n* or because of the exercT'e^v «.-h 7 V I* 1 , 3 "? “ ,h ” Ac * or h « testified or is about to testify 

/■ct. V Sec, a (C)(1) Of ,he Occupational oT l^UsT^i. ^ °' “ y '“ h ' •«“ Jed by « h “ 

*■ ■, «~n~~ n~ «...... 

t*cte l. or for 3 wotlun* days, whichever period ., £■£ PJ ''‘ Cd 311 cited therein ate cot- 


! ’■" *- ■■ - ia 

raeanik, merhods, opcr.uions, or processes %hich have Krpn ,i i hith e\ srs, or from one or more pnctiia’a, , 

ployer did not, an,' could not wi-t the esercse of reasonable d’diaence^knowoVihe ’.'l'. tm - 


See. 17(1 . ,. 


H.ir-x OSHA- 

‘.'Ucdi/l 


.. I 






* 


U.J. DEPARTMENT OF LABOR 

Occuporionol Softly ond Health Adminiolronon 




CSMO NO 

C’ariA- 1 


*127'/*' 

/P_ 


AREA 

HC&iON 

CITATION FOR SERIOUS VIOLATION* 




Cicacion Number _ _ 7f ?- 

EMPLOYER . /?/( ~f-/7'l' r /7 / L//' ( 

(Scicct 7^—P^ 2Ysi- -'s/s' _ 

ADDRESS • ( 


Date Issued 


(City -_ State X/tC'j'- y£>S"/ S _ 2 

An inspection of a workplace under vour ownership, operation, or control located at 


- x - y /47> • ■ ^^ ^ jnd d » c " bed »<°»°» « 

* aS b ! e ", C ° n i C " d - °" the b- ‘ S1S 01 the in5 r ec ‘‘°n a' is alleged that you have violated the Occupational Satet • and Health 
Act of 19^0, a-9 U.S.C. 651, in the following respects: 



Standard or regulation 
allegedly violated 


Description of alleged violation 


X </ 0P f z L/JGJ 

72 P/ Sst£&7i£c*55z>' i 

/>/£.<?<&/? /CSSs-) 

//yPPTPr^'S'Ssi, 

Py6 p? ApS7ZZS- 

sfs&'ts&ZZ sk ^/Zyt'S- 

/frte/?&?<&?/(/)£<*) C/*s?y;j 

S&y7c*y 

-2*X//4£-/t-y?/X/6 SP"? 

P2P^ St_ 

A /PP^P^' - ' 2 y y ^ r>/ut i 

A&*^+t&s&z: yy*y 

'ityyyy 


Date oa which 
alleged violation 
Bust be corrected 





The issuance of a citation does not constitute a finding that a violation of the Act has occurred unless there is a failure to 
contest as provided for in the Act or, if contested, unless the citation is affirmed by the Occupational Safery and Health Review 
MMimssion. 7 

Sights of employees 

Any employee or representative of employees who believes th.it any period of time fised in this cita'ior. for the correction of 
• violation is unteasonabie has the tight to contest such time for correction by filing a notice with the If.S. Department of Labor 
at the address shown above within IS working days or the receipt by the employer of notice of proposed penalty or notice that no 
penalty is being proposed. 

No person shall discharge ot in any manner discriminate against any employee because such employee has filed anv com¬ 
plaint or instituted ot caused to be instituted any proceeding under of related to this Act or has testified or is about to testily 
"j” proceeding or because of the esercise bv such employee on behalf of himself ot others of any ng'v afforded bv this 
Act. bee. U (c)(1) of the Occupational Safety and Health Act of 1970, 29 U.S.C. 651. 


Tile law requites that a copy of the enclosed citatton(s) "shall be prominently posted" in » conspicuous place "at or near 
each place a \ mint ion referred to in the citation occurred." Ir musi^emain posted until all violations o.tcd p .rein are cor¬ 
rected, or for ) working days, whichever period is longer. , 


. _L* u-, ,ei "’i" S v ‘‘’ lj<l< ' n ' according to the Act "shall be deemed to eaist in a place of employment if there is a subi.antuv. 

probability that d rath or scriou'. physical harm could result from a condition which exists, nr from , f more practices 
. ITl**" 1 ' r fJ 7': nS ' rr "'"eh h..e been adof.eJ of are in use. ... such i, dace of smploymenr i.nle.s the era- 

( plo>et d.J n..t, andcould nor with- ihe-exctc-e of reasonable U.l.ter .-^kiiow of the per ••nee- d the vio.atign.",.Sec. I ,\V h - 

f *- r -—-----■ ■■ ---L.-:- L -_ 

e.o.„ »•;. • *.v .22 ' ■ ‘ ' ' Fo.--qirM.7jf 




U.s. DEPARTMENT OF LABOR 


\ 

Occupoiionol Safety and Health Administration 




CSMO NO. 

• MM- 1 K J . 


&S-/7-; 



Z 2/7? „ 

/r/ 

• 

AREA 

REGION 

CITATION FOR SERIOUS VIOLATION* 


A 


Citation Number 


Date Issued 


EMPLOYER /?/{-/'?/£,A 77 , '-'S7 '/S'/.''7*/'A _ 

(Street !P2'& S' /7-.///S S^/,’ _ 

ADDRESS ( . 

(City .r/y/^ _ State /^^/x ///CS- 

An inspection od a workplace under vour ow-nership, operation, of control locared at S'/s'. 

//‘-'///A As>r/,-/ SSA2A A? _/ ,s?SA./ 


_ Zip //s7f 

<<■; ,<^yt 

and described as follows 


has been conducted. On the basis of the inspection it is alleged that you have violated the Occupational Safety and Health 
Act of 1970, 29 U.S.C 651, in the following respects: 


Standard or regulation 
allegedly violated 


Description of alleged violation 


/^7/As /s/ii-.j-ttOjfo) 

&/ 24 TASS /'//0-/2- yfs&ri't? 

.//A. ASSc'S/^AA'A2- 


L A>A £ <■'/&!'>/'*** A A A jA&/- 

SAs/’’ C AA/AS> <5 A^s 

Afc/c'/S/AVA SAJ J/ASySSyA 

s* aaa/AAs//a/ 077 J sa 

7s'A/////?/ 

4s /‘S'V/.w /-.’AS//sAA^/SSj 

2s, 77/ £>/.*,s'<7/- A//SSfS///S/> 

a ^r//AA7 C<7/AA2 Aas/) MS 

ASA.A, 


Date oq which 
alleged violation 
■ust be corrected 



Area Director's Signature . 


The issuance of a citation does not constitute a finding that a violation of the Act has occurred unless there is a failure to 
contest as provided for in the Act or, if contested, unless the citation is affirmed by the Occupational Safety and Health Review 
Commission. 

RIGHTS OF EMPLOYEES 

Any employee or representative of employees who believes that anv period of time fixed in this citation for the correction of 
a violation is unreasonable has the right to contest such time fur correction by filing a notice with the U. S. Department of Labor 
at the addre s shown above within 15 working days of tne receipt by cbe employer of notice of proposed penalty or notice that no 
penalty is being proposed. 

"No person shall discharge or ir anv manner discriminate againac any employee because such employee has filed any com¬ 
plaint or instituted or caused to be instituted any proceeding under or mated to this Act or has testified or is about to testify 
in such proceeding or because of the exercise by su.n employee on behuilf of himself or others of any right afforded by this 
Act." See. U (c)(1) of the Occupational Safety and Health Act of 1970L 29 U.S.C. 651. 


The law requires that a copv of the enclosed citation(s) "shall be pnominrntlv po**teJ" in a conspicuous place "at or near 
each place a violation r-fe'rcd to »n the citation occurt'-d." It must rermam posted until all violations cited therein are cor¬ 
rected, or for ) working days, whichever period is longer. 


• A serious violation, according to the Act "shall be deemed to e«i«r in a place of employment if there is a substantial 
probability that death yr *enou!> physical harm could result from a cimUatiort mhiwh exists, or from one cr more practices, 
means, methods, operations, or processes which hive been adopted or .ore in use, in such place of emplo>menr unless the em¬ 
ployer did not. and could not * ith the exercise of reascnable diligence, iknow of the presence of the violation." Sec. 17(k). 


o* a »• 


rorm 0SHA-2A 











Ut OfrARTMfNfOf 

OCCUPATIONAL SAf { TV AND HI Al T»| AOMINlS f A A TlO*» 

SAFETY A\0 HEALTH ttlPOUT 





















































































































U.J. DEPARTMENT of labor 
Occwporionol Sofetjr ond Health AJimni ttration 




1 


, SAFETY AND HEALTH REPORT 

3. AREA 

\Jf )>o 

2 HI HOH T ».D 

<7 r 

4 REGION 

0 

S STATE 

«. CITY 

7. EMPLOYER | 

8 INSPECTION OATE 

9. SECONDARY COV 

ERAGE 





PC A 

SCA 

CSA 

jjjjj 

10 . NAME OF EMPLOY EH TYPE OF LEGAL ENTITT AND ADDRESS pF PHI N Cl P A i o ? F ICE 

Jk< - /./wi;Aet ; •hj.Jr/ffit _ 

n. TELEPHONE NO. 

U. STFitLi^H llu UDlNv (k'laia ol P^rfjssront a.' / S' 1 / S / 

»3. ZIP CODE 


must 

roprrm 

BBC ' 7 

rmB 

IF. TYPE OF BUSINESS / ^- 

NUMBER 

employed 

<8 

*LL 

SHIFTS 

It. 

LARGEST 

SHIFT 

CLASSIFIED CONTRACTS [_J YES [ | NO 

wmm 


Y'bl 

I- 

MAIN PLANt| j BRANCH PL*Nt[ ] ONLY PLANt| | 

female 

C5 


23. TYPE j| 24. COMPLAINT || 25. INSPECTION BY 

TOTAL 

c/> ) 


INITIAL | FOLLOWUP ) j| YES 

NO 

r 

! 1 

2«. MANAGEMENT OFFICIALS CONTACTED 

TITLE 

27. EMPLOYEE INSPECTION R E P R E SE N T A Tl VE(S) 

TITLE 





2t. MANAGEMENT INSPECTION RE PRESEN TAT IVE (S) 


29. OTHER EMPLOYEES CON T ACTEO (II no mulhor.t.d 






SO. CLOSING CONFERENCE CONTACTS (Uaa lha 
OSNAWC lor dataila) 








51. (1) CONSTRUCTION OF BUILDINGS OR TYPCOF WORK AREA OhDuUlng »!••) 

-*ur"*7 && 3*— .>3 

7 7 ?/rfr Y-'rft - /ff 

52. ?2? TYPE OF FlRe PROTECTION Z?*, 

- V/6fo t/y/f- /f Y 

SS. 1*1 DESCRIPTION OF PROCESSES (Kmm mmtanala, mm, or procooooo. and product a. «(cj 

% 


SECONDARY COVERAGE LIST FEDERAL CONTACT NUMBER. ANO PREFIX (Da, ml I a In OSHA-IC) . 


St. 1C) OlO YOU OBSERVE AN INJURY OR HEALTH HAZARD NOT COVERED B Y A STANOAROT I |rcS [ 1 

IF ••YCS.*’ SUBMIT AN OSHA-9 FORM. ^ L ““* 

9%. SOI (II WAS AOVANCE NOTICE OF INSPECTION GIVEN* □ YES □ NO TO WHOM?_ 


WHEN?. 

|no 


(I) IN YOUR JUDGMENT DIO THE AOVANCE NOTICE AOVERSELY AFFECT THE INSPECTION? | JyES [ In 
, IF **YCt.** EXPLAIN ON REVERSE OF THIWFORM. 

ST. (I) OOCS EMPLOYER MAINTAIN INJURY ANO ILLNTSS RECORDS AS REQUIREO? pH YCS T InO 

Ill WERE FORMS ANO INSTRUCTIONS PROVIOEO? □ ym O° „ . 

. /TfA . 


i i i_i , __ 

IS) OOCS EMPLOYER COMPLY WITH THE POSTING PLQU'REMEN TS? [_J YES [|nO 


"NO.** LIS? AS A VIOLATION ON OSHA-1A 


1_ 

TIME INVESTED - TO NEAREST HOUR 

m 

41 

TRAVEL 


V* 

CONFEHENCf 


44 RrnpPT 
PH •. ** AM A • 
TI«>N 

M- It 

TOTAL 1 

H 

»- i j 

" { ! 

_i_i 


m 

m 

n 

n 

0*»O ■* 1 1 . 
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cp iVxr»icA 

OCCUPATIC’.:AL SATHTY t, HEALTH REVXBf commission 


prrcp j. rnr.^'AM, srcrcTARY cr labor, 

CTII7B0 STATES DHPARTLHLT CT LALOR, 


V. 

c’WLrjiiLL co -CTr.’JCTir: cor®.. 
Individually and etc CC.'CRRTE, 
Individually, trading as Lie 
UNC2PJIILL, Joint Venture, 

Respondent, 

LOCAL 40, T.-VrCRS. LOCAL CA, Cr’TT’T 

a.:;r cc-.c-o?:: :.-o?c:cns, local 20, 
caapp: icl'hs , 

Authorised 

Lnnloyoo 

Representatives. 


CSHRC DOCATT 
NO. 


C O ;t P T. A T V 7 

Inspection has disclosed that, at the ti-.os and 
in the nanner hereinafter stated, the provisions of 
the Occupational Safety and Health Act of 1970 (04 Stat. 
1C04, 29 U.C.C. 051, ot sen.), hereinafter referred to as 
the Act, and tfc** CccuoatJcnal Safety and Health Standards 
proruloated thareunder (29 C.P.T.. Tart 1926) have teen 
violated. It ir, tfcoreforo, averred and charged thatj 
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z 

Jurisdiction of this action ia conferred upon the 
Occupational Safety and Health Review Commission by section 
10(c) of the Act. 

ZZ 

Tho respondent, U.~r?JlILL CO” STRUCT I ON CCRP., a 
corporation organized under the lavs of the State of How York 
and doir.§ business in tha State of tew York, maintaining an 
office and place of business at 212-02 41st Avenue, EaysiJe, 
hew York and DIC CC!<C3£TE, a corporation doing business ami 
maintaining an office and piece of business at 32" Rlmont 
Road, Hlmont, 'bw Ycrk arj and at all tirr.es hereinafter mentioned 
were engaged in the business of construction including tha 
pouring of concrete and traded as TIC ITdr'TPniLL, A Joint V< ».uro, 
respondent which had a place of business at 212-02 -list htnsr.ue, 
Bayside, how York. 

ZZZ 

Many of the materials and supplies \ used by respondents 
wera manufactured outside tho State of *:rw York and the respondent 
corporations wero and are engaged in a business affecting commerce 
within the meaning of sections 3(3) and 3{u) of the Act. 
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IV 

A* a result of an inspection by an authorized representa¬ 
tive of the plaintiff, respondent corporation was Issued a 
citation for violation, on lay 1, 1973 pursuant to section 
9(a) of the Act. 

V 

.On April 4 through and including April 12, 1373 at the 
jobsite at StarrettCity, Brooklyn. few York, a 47 story apartment 
building conolex tho respondents violated the following standards 
which were cror.uleatod pursuant to section 6 of the Act: 

a) respondents violated 29 CT3 1926.252(a) in that 
respondents failed to provide an enclosed chute, of wood, or 
equivalent r-aterial where materials were drooped rare than 20 
feet to a point lying outside the exterior walls of tho building. 
This condition existed at building Al, A2. A3. A4 and AS. 

b) Respond ants violated 29 CPT. 1926.450 (a) l") in 
that the eid- rails of a ladder did rot extend 36 inches above 
the landing. This condition existed in building 19, second floor. 

c) Tho respondents violated 29 cr3 1926.24 in that 
they failed to develop and maintain an effective fire protection 
and preventicn program at thia jobsite throughout all yhasas 

of the construction work. The employer did not insure the 
availability of fire protection and suppression equipment required 
by subpart F of thia part. This condition existed at buildings 
Al, A2 , A3, A4 and AS. 
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d) Respondents violated 29 CFR 1926.1-00 (a) in that 
respondents failed to provide employees working in areas where 
Xbera Is a possible dnr.gor of head injury, or from falling or 
flying objects with protective helmets. Specifically, one 
employee without a protective helmet was worhino the boon of 
the ranotower ernna at building A4 and 12 ran without protective 
helmets were vcrkir.g on top floor of building A4. 

•) Respondents violated 29 CFR 1925.500(d)(1) in 
that respondents failed to provide every open aided floor C 
feet or more above adjacent ficor or ground level with a standard 
railing or the equivalent, aa specified in paragraph (f)(1) of 
192G.599 on all open sid.-.s ar.d -vith a standard tee board wherever, 
beneath the ones sides versons can pass. This condition existed 
In builc.ing Al, A2, ,\3, A4, A5 and on all floorc above tho first 
floor. 

The respondents did not contest within the statutory 
period Iters No. 5 of tho citation end it is new a final order of 
the Review Cc _ mis3ion. 

VI 

Tho violations alleged in the citation in paragraph 
V wero violations wiu.in tho neanir.g of section 17(c) of the 
Act and had a direct and irrr.ediate relationship to tho safety 
and health of the employees on tho work site. 
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VII 

On May 1, 1973 a notification of proposed penalty 
for the citation was sorved on the respondent* proposing a 
penalty of 91145. In uctornir.ing tho a.-»unt of the proposed 
penalty, due consideration was given to the size of the business 
of the respondents, the gravity of tho violations, tho rood 
faith of tho employer and the history of previous violations, 
as regulred under section 17(j) of tho Act. 

VIII 

Cn May 22, 1573 the respondents filed with a representative 
of the Secretary of Labor, a notification of intent to contest 
the aforesaid citation and the rrocosed assessment of the 
penalty pursuant to the provisions of section 19(c) of the 
Act. This notification of intent to contest vaa duly transmitted 
to the Occupational Safety and I>al„h Povicw Ccrrissior. and 
Jurisdiction cf this proceeding i3 conferred upon the Cu.-nisslon 
by section 10 (c) of the Act. 

rx 

Soveral of respondent's employees are affected by 
ths violation rcflicted in raragraoh V herein, pho authorised 
enployee representatives of the affected employees are Lccal 4 ',. 
Lathers, which has an office at 1322 3rd Avenue, :.ew Vor’:, Mew 
York, Local CA, re-ent and Concrete Workers which has ar. office 
at 37 Union Square, N'ev York, »w York and Local 29 which has 
office at 544 Vanderbilt Avenue, Staten Island, *:ev York. 
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At all tir.aa relevant heroin they have had eollectivo bargaining 
agreements with the respondent corporation. 

KUERZFORE, tha aforesaid citation and proposed penalty 
should be affirmed. 


/s/ rmr.i,v: s. ztz£z?.g 
VILLI 1 . J • . *__0 

Solicitor of labor 


/s/ rr/rcis v. i* prr 
ra.v:cis v. i.\ r-.:vr.\ 

Regional Solicitor 


/s/ LOt’IS P. n- pp'>* , '*.ppci 

Louis 57 “ 

Attorney 

UFI7ED STATES CF 

las on, ACTcr.T.ys for. rror- 
J. BsnoiAii, tr.crsT?.p.y cr labor. 
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Notice to tha IT^S^KILL CO'^CRl'CTIO!! COTV., 
01C CO . C....VC & IC Ih#i30!U.II.I», 

A Joint Venturo 


Tou are' harobv notified that you nuat plead or othcrviee 
answer thi3 co-^laint, either denying or afnittir.a tr.o 
allegations, within 15 davs of your raceict of thia cor—<laint. 
Failura to do so nv result in dismissal of your notice' 
of contest. Sea Fulo 33(b), .'ale 3 of Procedure, Oecuoational 
Safety and health review Ccrrrdosion. 
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CEP.7IFICA7" or r~nvicr 


I, ELV.A nCLDIP, an emnloyeo of the United 
States D'-'oartnont of Labor in the Office of the Beoional 
Solicitor, 1315 Broadway, New York, Vew York certify 
that on the // day of June 1073, X personally railed 
by first class rail, hearing Government frank, five (5) 
copies of the attached 


complai;tt 

two copies being addressed to Bernard Jereski and one 
copy being addressee to Local -J6, Lathers, Local 6A, 
Cement and Concrete 'Corkers ar.d Local 20, Carpenters at 
the addresses stated after their names: 

Bernard Jorseki 

Die Underhill, Joint Venture 
212-02 41st Street 
Eayside, 2Jew York 11361 

Local 46, Lathers 
1322 3rd Avenue 
New York, New York 

Local 6A, Cement & Concrete Workers 
37 Union Square 

New Ycrk, New York , 

Local 20, Carpenters 
544 Vanderbilt Avenue 
Staten Island, dew York 


/s/ ELNA pmrTjip 
EL.'IA LOLDI? 





U^tUI /kl lUlWtU J/U U I /V.H* DUtLIM ItU . v>o» *• • 1 JJ i Ull 


/?i ■/>-> 


I 


NOTICE or HEARING v 


SECRETARY OSAMRC 

OF LACOR v. Dic-Underhill, A Joint Venture _DOCKET NO. 2031 

A Hearing will be held in the above case beginning at 1Q:QQ _ 

a. fii. p.m. 

on _ April 24 _, 19 73 at 1515 Broadway, Courtroom 3800, 


in _ New York _ ,_ New York _ 

State 

Pursuant to Section 9(b) of the Occupational Safety and Health Act of 197i 
and Section 2200.7(i) and (j) of the tcm.mission's Rules (copy enclosed), each 
employer is hereby reouired to serve and/or post tin's NOTICE CF HEARIN3 in 
order to afford affected employees or their representatives an opportunity to 
participate as parties during tiiis proceeding. 

Affected employees are entitled to participate in this hearing under term 
and conditions established by the Occupational Safety and Health Review Crm- 
mission in its Rules of Procedure. Notice of intent to participate should be 

sent to: _ ; 

Occupational Safety and Health Review Commission 
1825 K Street, fl.W. 

• Washington, D. C. 20006 

Dated: March 7, 1973 _ 

cc: Bernard Jereski, Dic-L'nriernil 1, A Joint Yoniuro, 212-02 41st Avenue, 

Bayside, New York 11361 

^Francis V. LaRuffa, Regional Solicitor, 1515 Broadway, Room 3555, 

. . New York, New York 10035 • • 


CERTIFIED MAIL r / ^> h2 

RETURN RECEIPT REUUESltD 





C-Ui\ iJERIIILL, A JOINT VTls TURK 

212-02 4l»r AVENUE. BAYSIDE. NY. 11361 



CODE 212 631-7700 


February 14, 1973 


ational Safety and Health 
' Commission 
1 Street, N.W. 
mgton, D C. 20006 

;men: 

Re: Dic-Underhill. A Joint Venture 


Enclosed herewith is the Answer of Dic-Underhill, 
Venture, Respondent in the above referenced pending 


Copies of the Answer and this letter have been 
y registered mail-as indicated below. 

Ficcedural rules with respect to posting have 
omplied with 

Very truly yours, 

DIC-UNDERHILL, A JCiNT VENTURE 

A- 

( Bernard Jereski 
ure 

jncis V. LaRuffa, Regional Solicitor, U.S. Dept. ofLabor 
ernational Union of Operating Engineers, Local 15D 
therhood ofCarpenters and Jointers of America, Local 385 
ited Cement, Lima and Gypsum Workers International 
Jnion, Local 7C0 
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UNITED STATES Or AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSIOI 


—- X 

JAMES D. HODGSON, SECRETARY OF LABOR, 

UNITED STATES DEPARTMENT OF LABOR, ' ! 


UNDERHILL CONSTRUCTION CORP., individually and : 
DIC CONCRETE CORP., individually, and trading : 

as DIC-UNDERHILL, A JOINT VENTURE, ! 

Respondents, : 

INTERNATIONAL UNION OF OPERATING ENGINEERS, j 
AFL-CIO, LOCAL 1SD: UNITED BROTHERHOOD OF ’ j 

CARPENTERS AND JOINTERS OF AMERICA, AFL-CIO, 

LOCAL 385; AND UNITED CEMENT, LIME AND 
GYPSUM WORKERS INTERNATIONAL UNION, AFL-CIC - 
LOCAL 780, ' | 

Authorized ; 

Employee • 

Representatives ; 

x 


ANSWER 
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UNITED STATES OF AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


-- x 

JAMES D. HODGSON, SECRETARY OF LABOR, : 

UNITED STATES DEPARTMENT OF LABOR, ' j 

v. . 

UNDERHILL CONSTRUCTION CORP., individually and i 
DIC CONCRETE CORP., individually, and trading : 

as DIC-UNDERHILL, A JOINT VENTUPE, i 

• Respondents, : 

INTERNATIONAL UNION OF OPERATING ENGINEERS, : 

AFL-CIO, LOCAL 15D; UNITED BROTHERHOOD OF ' : 

CARPENTERS AND JOINTERS OF AMERICA, AFL-CIO, : 
LOCAL 385; AND UNITED CEMENT, LIME AND : 

GYPSUM WORKERS INTERNATIONAL UNION, AFL-CIO 
LOCAL 780, 

Authorized ; 

Employee : 

Representatives : 

- - 


RESPONDENT'S ANSWER 

Respondent being familiar with the provisions of Section 5(a)(2) 
of the Occupational Safety and Health Act of 1970 (84 Stat. 1604; 23 U.S.C. 
651 et..seq.) hereinafter referred to as the Act, and the Occupational Safety 
and Health Standards promulgated thereunder (29 C.F.R. Part 1926) referred 
to in the complaint end as adopted to the standards under the Occupational 
Safety and Health Act at 29 C.F.R. Part 1910.12, answered as follows: 

1. Respondent admits the allegation stated and contained 
in paragraph "I" of the Complaint. 

2. Respondent admits the allegation stated and contained 
in Paragraph "II" of the Complaint, except that it denies that Respondent 
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was engaged in a business affecting commerce within the meaning of Section 
3(5) of the Act. 

3. Respondent admits that it was Issued one citation for a 
serious violation on January 3, 1S73. Except as hereinbefore specifically 
admitted. Respondent denies knowledge or information sufficient to form a 
belief as to the allegations stated and contained in paragraph "III" of tha 
Complaint. 

4. Insofar as respondent failed to guard open sided floor, 6 feet 
or more above adjacent floor area or ground floor, by standard railing or 
equivalent thereof, Respondent denies this allegation. Respondent further 
states that insofar as the workman on the 17th floor of Building B is concerned, 
this man was not assigned to work in this area. Respondent also states that 
Insofar as the workmen on the 18th floor of Building B is concerned, these 
men were not in the immediate proximity of the perimeter of the Building and 
therefore were not exposed to any risk; insofar as the two workmen on the 15th 
floor of Building D are concerned, these men were working in this area for 

a short duration of time and as such were not exposed to any particular risk, 
and in addition, we believe that in order for them to have done their work 
properly would have had to remove any safety railing that had been pieced in 
this.area as required by 29 C.F.R. 1926.500 (d)(1) in order to perform their 
work thus exposing them to additional risk and hazard. 

5. Respondent admits that it was issued a citation fcr no.n- 
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serious violations on January 3, 1973. Except as hereinbefore specifically 
admitted. Respondent denies knowledge or information sufficient to torm a 
belief as to the allegations stated and contained in paraqraph "VI" of the 
Complaint. 

6. Respondent denies the allegations contained in paragraph 
“VII" of the Complaint. Respondent is of the belief that it has not violated 
the standard found in 29 C.F.R. 1926.250 (b)(1) inasmuch as material 
located inside the building under construction within 10 feet of the exterior 
wall which did not extend above the top of material located on the eleventn 
floor of Building C and the 14th floor of Building D, was not stored in that 
location as the word "stored" is defined in common usage. 

7. Respondent admits that on January 3, 1973, a notification 
of proposed penalty for the aforesaid serious violation was mailed to the 
Respondent proposmj a penalty of $6J0 and fixed an immediate abatement 
date with respect to said alleged violation. Respondent neither admits nor 
denies the allegations stated and contained in paragraph "DC" of the 
Complaint concerning other citations. Except as specifically admitted or 
otherwise stated above. Respondent denies knowledge or Information sufficient 
to form a belief as to the allegations stated and contai ned in paragraph "DC" 
of {he Complaint. 

WHEREAS, it is the belief of Respondent as set forth above 
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that It Is not in violation of the aforementioned Section of the Occupational 
Safety and Health Act of 1970, nor the Occupational Safety and Health 
Standards promulgated thereunder, Respondent requests that the Commission 
find for and dismiss all proposed assessments and penalties. 


DIC-UNDERHILL, A JOINT VENTURE 

t \J- 
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UNITED STATES OF AMERICA 
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


SECRETARY OF LABOR, 


Complainant, 


UNDERHILL CONSTRUCTION r DRP., individually, 
and DIC CONCRETE CC'~., individually ar.a 
trading as DIC-UNDEF.HILL, A JOINT VENTURE 


DECISION AND ORDER 
OSAHRC DOCKET NO. 2CS1 


Respondents. ) 


APPEARANCES: 

Louis D. DeBernardo, Esq., of New York City, for the Secretary of Labor 

Bernard Jereski, of New York City, for the Respondent 

i 

JOSEPH Chodes, Judge, OSAHRC 

STATEMENT OF THE CASE 

This is a proceeding pursuant to Section 10 of the Occupational Safety and 
Health Act of 1970 (29 'JSC et seo.. hereafter called the Act), in which the 
Respondent is contesting two Citations issued by the Complainant against the 
Respondents under the authority vested in Complainant by Section 9(a) of the 
Act. 'The Citations allege that as the result of the inspection of a workplace 
under the ownership, operation or control of the Respondents, located at the 
Harlem River Park Housing Project, Depot Place and Harlem River, Bronx, New York, 
the Respondent has violated Section 5(a)(2) of the Act by failing to cc-oly with 
certain occupational safety and health standards promulgated by the Secretary of 
Labor pursuant to Section 6 thereof. QSHRC EXECUTIVE SECRETARY 

JUDGE’S DECISION REC’DjUL 12 1973 
FiNAwL order on AUG 13 1973 


* 


l 




- 2 - 


The Citations which were issued on January 3, 1973, allege that the 
violations resulted from a failure to comply with certain standards 
promulgated by the Secretary by publication in the Federal Register and 
codified in 29 CFR Part 1518. The standards prescribed by Part 1518 were 
adopted as standards under the Occupational Safety and Health Act at 
29 CFR 1910.12. Effective on December 30, 1971 , Part 1518 was redesignated 
as Part 1926. 

-Specifically, the Respondents were charged with serious violation of 
29 CFR 1926.500(d)(1) which provides: 


■(d) Guarding of ooen-sided floors, platforms, and runways. 
(1) Every open-sided floor or Dlatfom 6 feet or more above 
adjacent floor or ground level shail be guaroed by a standard 
, railing, or the equivalent, as specified in paragraph (f)(i) 
of this section, on ail open sices, except where there is 
entrance to a ramp, stairway, or fixed ladder. The railing 
shall be provided witn a standard toe-board wherever, beneath 
the open sides, persons can pass, or there is moving rv.chinery, 
or there is equipment with which falling materials could create 
a hazard." 


Respondents were also charged with nonserious violation of 29 C'R 1926. 
250(b)(1) which provides: 


“(b) Material storage. (1) Material stored Inside buildings 
under construction shall not be Dlaced within 6 feet of any 
hoistway or inside floor openings, nor within 10 feet of an 
exterior wall which does not extend above the top of the materi'.l 
stored." 


Pursuant to the enforcement procedure set forth in Section 10(a) of the 

1 

Act, the Respondents were notified by letter dated January 3, 1^3, from 
Nicholas A. DiArchangel, Area Director of the New York, New York area, 

-Occupational Safety and Health Administration, U. S. Department of Labor, ^ 
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of a proposed penalty for the alleged serious violation in the amount of $500 
and of a proposed penalty for the alleged nonserious violation in the amount 
of $35, for a total of $635. 

After Respondents contested this enforcement action, and a Complaint and 
Answer had been filed by the parties, the case came on for hearing at New York, 

New York, on April 24, 1973. 

COMPLAINT AVENGED 

At the hearing the Judge granted the Corolainant's motion to amend tie 
Complaint, paragraph IV, first line, by inserting "and Novenher 27, 1972” 

after "November 22, 1972" (T-63). 

« 

, STIPULATIONS 

1. Th£ Respondent, Underhill Construction Corp., is a New York corporation 
with its principal office located in Bayside, New York (T-4). 

2. The Respondent, Die Concrete Corp., is a New York corporation with its 
principal office located in Elmont, New York (T-4). 

3. The Respondents traded as Dic-Underhill, a Joint Venture, with an office 

In Bayside, New York (T-4, 5). . 

4. Respondents regularly use. cement imported from Norway, cranes manufactured 
In Wisconsin and trucks manufactured in Detroit, Michigan (T-5). 

5. In the year 1972 the Respondents had a net worth of two million dollars 
(T-5). 

6. During 1973 the Respondents had a daily average of more than a thousand 
wplpyees (T-5). 
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7. The materials referred to in the Citation for nonserious violation of 
29 CFR 1926.250(b)(1) were under the control of the Respondents (T-6). 

8. The Respondents were served with the Citations and Notification of 
Proposed Penalty which arc the subject of this proceeding and the Citations 
were posted within three days after receipt (T-5, 6). 

APPLICA3ILITY OF ST.ViQSRQS TO P.FSFChQFYTS '..'OPkPL.ECr 

Respondent, in its brief, asserts that the violations charged against it 
do not apply to contracts for which negotiations were comenced prior to April 
28, 1971, or to contracts entered into prior to April 28, 1971. The standarcs 
the Respondent is alleged to have violated, to wit, 29 CFR 1926.500(d)(1) and 
29 CFR. 1926.250(b)(1), were originallys promulgated under the authority of the 
Contract Work Hours and Safety Standard Act, as amended, (83 Stat. 96; 40 U.S.C. 
333) cormonly referred to as the Construction Safety Act. These standards were 
adopted as occupational safety and health standards under the authority of 
Section 6(d) of the Occupational Safety and Health Act of 1970 in 29 CFR 1910. 
12(a). As a result, the standards in 29 CFR Part 1925, although originally 
applicable only to Federal and federally assisted contracts, became applicable 
"to every employment and place of employment of every employee engaged in con¬ 
struction work" under the provisions of 29 CFR 1910.12(a). 

29 CFR 1926.1050 provides, in pertinent part, that the standards "shall 
become effective on April 24, 1971 for all Federal and federally assisted adver- 
tlsed contracts subject thereto which are advertised after that date and on 
April 27, 1971 , for all such negotiated contracts for which negotiations begin 
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after that date". However, 29 CFR 1910.17(a) provides, in pertinent part, that 
the standards adopted under 29 CFR 1910.12(a) shall be effective on August 27, 
1971. • " 

The question to be resolved is whether, assuming that the Respondent entered 
Into Its contract for construction work at the Harlem River Park Housing Project 
before April 28, 1971 , the effective date of the standards charged against the 
Respondent are to be determined under the provisions of 29 CFR 1926.1050 or 
29 CFR 1910.17(a). 

9 

In the case of Secretary of .Lab or v. Diesel Constr uction Co., 0SAHRC Docket 

No. 827, which became a final oroer of the Commission on February 20, 1970, 

Judge Ditore held that, even though the contract by the Respondent was entered 
« 

into prior to April 27, 1971, the construction standards in 29 CFR Part 1926 
were applicable to all employers encaged in construction work whether or not 
the work engaged in was Federal or federally assisted. Judge Ditore pointed 
out that 29 CFR 1926.1050, dealing with effective dates, was not a standard and 
consequently the effective dates and exemptions therein were not adopted by 
29 CFR 1910.12(a). The results reached in the Diesel case were cited with 
approval in the U. S. District Court case of United States of America v. 

Rosa Construction Co., Inc., decided April 2, 1973, CCH, Employment Safety 
and Health Guide, paragraph 15,643. This was a suit to recover a penalty in¬ 
curred under the Occupational Safety and Health Act of 1970. Judge Newman held 
that with respect to a federally assisted contract advertised before April 24, 
1971, the standards became effective on August 27, 1971 as provided In 29 CFR 
1910.17(a). 
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In Secretary of Labor v. Kessler & Sons Construction Co., OSAHRC Docket 
No. 306, Judge Duval held that an employer who entered into a Federal contract 
before April 24. 1971 was not exempted from complying with the construction 
standards adopted by 29 CFR 1910.12 commencing on August 27, 1971. This.case 
was called for review by the Commission on another question. See CCH Employ¬ 
ment Safety and Health Guide, Current Topical Index, p. 5914. 

Two contrary decisions are cited by the Respondent. Secretary of Labor v. 
Underhill Construction Corporation, nsAHRC Docket No. 1207, decided by Judoe 
Chalk, held that the effective dates provided in 29 CFR 1925.1050 are for appli¬ 
cation to a contract entered into prior to April 24, 1971 and the citation and 
penalty were voided. It is not clear whether or not the contract involved was 
Federal or federally assisted. In any case, on June 20, 1973, the Review 
Commission called up the decision for review. In Secretary of Labor v. Universal 
Sheet Metal Corporation, OSAHRC Docket No. 657, Judge Worcester held that the 
Occupational Safety and Health Review Commission did not have jurisdiction in 
a case Involving a Federal contract which had been advertised and let prior to 
April 21, 1971. The case is currently under review by the Review Commission. 

In the opinion of the Judge, there is no question but that, at least insofar 
as non-federal construction contracts are concerned, the effective date of the 
standards In 29 CFR Part 1926 is August 27, 1971 as provided in 29 CFR 1910.17(a). 
Whether the same effective date applies to Federal or federally assisted contracts 
Is not necessary to decide here as there is no evidence in the case that the 
, Respondent was operating under a Federal or federally assisted contract. Accord¬ 
ingly, the Respondent may be held accountable for the violations charged w.nich 
1 occurred subsequent to August 27, 1971, namely, on Noventer 22, 1972. 
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SUMMARY or EVIDENCE ANJ OPINION 

Henry Grudzwick, one of the Complainant's Compliance Officers was the only 
witness at the hearing. He testified that from November 21 to November 27, 1972 
he inspected the Harlem River Park Housing Project where four high-rise buildings 
were under construction. Tne buildings were designated A, B, C and D and at the 
time of inspection had reached a height of about 21 floors (T-9, 10). 

1. Aliened Violation of 29 CFR 192S.500fdHl) 

On November 22, 1972, Mr. Grudzwick inspected the fiTteenth floor of 
Building D and found two field engineers, employees of the Respondents, "checking 
targets" at the edge of the floor which had no perimeter guarding (T-19, ZO). 

The men had no safety belts or other type of personal safety equipment, and they 
were "hanging over the edge" (T-21, 49). 

Mr. Grudzwick inspected the seventeenth floor of Buiiaing B on November 
27, 1972, and saw an employee of the Resoondents, a carpenter, working on forms, 
approximately fifteen feet from the edge. There was no perimeter guardir.c on 
the floor which was opensided nor was he wearing any personal protective equip¬ 
ment (T-22, 26, 31). 

* Mr. Grudzwick also inspected the eighteenth floor of Building 3 on 
November 27, 1972 where he observed two of Respondent's cement finishers using 
• Giraffe, a machine withS long extension and a sander on the end, co sand the 
ceiling. The floor was opensided and had no perimeter guarding and the men had 
mo personal protective equipment. The men were working about ten feet from the 
edge of the floor (T-26-29). 
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There was no perimeter guarding on any of the floors of the housing 
project and this was visible at the site (T-32). 

Mr. Grudzwick testified that he considered the lack of perireter guarding 
a serious violation because the Respondent had knowledge of the violation and the 
violation would probably -esult in a fatality or serious injury (T-32). In ac¬ 
cordance with the administrative procedures under which he operated he prooosed 
an unadjusted penalty of $1,000. This was reduced by 20" for "good faith" because 
the Respondent was cooperative and did not hinder his inspection in any way (T-35). 
No deduction was allowed for the size of the Respondent's business as it had 437 
employees at the jcb site (T-38, 39). An additional deduction of 20S was allowed 
for “history" as the Respondent had no record of any previous violations of safety 
standards (T-39). The adjusted penalty proposed was $600. 

Section 17(j) of the Act provides that the Commission has authority to 
assess all civil penalties and that in assessing penalties due consideration shall 
be given to the appropriateness of the penalty with respect to the size of t;.e 
business, the gravity of the violation, the good faith of the employer, and the 
history of previous violations. 

With respect to gravity of the violation, the Judge is in agreement with 
the Compliance Officer that the violation charged against the Respondent was 
serious. Section 17(k) of the Act provides that 

“a serious violation shall he deemed to exist, in a 
place of employment if there is a substantial orobability 
that death or serious physical harm could result from a 
condition which exists, cr from one or more oractices, means, 
methods, operations, or processess which have been acooted or 
arc In use, in such o.ace of employment unless the employer 
did not, and cound not with the exercise of reasonable dili¬ 
gence, know of the presence of tne violation." 
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In the recent case of Secretary of Labor v. Natkin and Co., OSAHRC Docket .\'o. 401 
the Review Commission held that if serious injury or death were substantially 
probable in the event of an injury occurring as a result of the violation of 
the standard, the violation was a serious one. In the instant case, a fall 
from the fifteenth, seventeenth or eighteenth floor of the buildings in question 
would in all probability have grave consequences. With respect to the elerent 
of knowledge of .the presence of the violation, the evidence shows that there 
was no perimeter guarding on any of the floors of the buildings and this was 
visible to anyone on the job site, including of necessity the employees of the 
Respondent in charge of the work on the project. 

The gravity of the violation can be measured by the nunfcer of employees 
affected by the violation, the probability and degree of injury and the extent 
to which the standard involved was violated. There were five of Respondent's 
employees exposed to the hazard which existed on three separate floors, and an 
accidental fall would have grave consequences. The Judge is of the view that 
the penalty of $500 proposed by the Complainant gives due consideration to the 
factors of good faith and the Respondent's negative history of safety violations 
and Is an appropriate penalty under the circumstances of this case. 

2. Alleged Violation of 29 CFR 1926.250(b)(1) . 

On November 22, 1972, Mr. Grudzwick observed shoring material, 4 by 4 
Inches and 8 feet in length, stored on the eleventh floor of Building C. There 
was no guarding at the edges of the floor (T-14). The material was piled about 
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■four feet wide and four and a half feet high and extended about a foot over the 
edge of the floor (T-12, 15). On looking over the edge he observed bricklayers, 
not employees of the Respondents, working on a scaffold at about the third cr 
• fourth floor (T-13). 

On the fourteenth floor of 3uilding D which had no perimeter guarding, 
Mr. Grudzwick observed steel braces stored at the edge of the building and 
extending about a foot over the edge (T-15, 16). The steel braces., which were 
used to tie in forms, were stored in stacks of eight about three feet wide and 
three feet high (T-15, 16). Mr. Grudzwick saw workers of different trades 
walking below the place where the steel braces were stored and there were 
bricklayers working on u scaffold at the third or fourth floor, but none were 
employees of the Respondents (T-15-17). 

The Respondent in its brief raised the question whether the Complainant 
had established that materials stored in Buildings C and D belonged to the Re¬ 
spondent. This matter was settled by the parties at the hearing by stipulation 
(see Stipulation No. 7 above). 

The first question presented for determination is whether the standard 
allegedly violated is applicable to the facts in this case. The standard, in 
pertinent part, prohibits storing of material "within 6 feet of any hoistway or 
Inside floor ooenincs" (underlining supplied). In the instant case, the material 
was stored at the outer edges of the floors. The intent of *he standard aooears \ 
to be to prevent material from falling into openings in the floors, and not to 
•protect material from falling off the floors and outside the building. It is 
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the opinion of the Judge that the standard was not violated by the storage of 
material at the peripheral edges of the floors. 

Another reason, in the opinion of the Judge, that the alleged violation 
cannot be sustained, is that none of the Respondent's employees were exposed to 
the hazard conterplated by the standard namely, being struck by falling material. 
The only persons endangered by the possibility that the stored material would 
fall were workmen not employed by the Respondents. In the case of Secretary of 
Labor v. City Wide Tuckpointing Service Co., OSAHRC Docket flo. 247, decided 
May 24, 1973, Chairman Moran held in a case involving a standard which required 
a screen on a scaffold where persons were required to work or pass underneath, 
that the applicability of the standard could not be extended to provide protec¬ 
tion for pedestrians or other non-employees. The decision specifically held 

i- 

that only where employees of a cited employer are affected by noncompliance with 
a standard can such an employer be in violation of Section 5(a)(2) of the Act. 

To the same effect is the decision of Judge Watkins in Secretary of Labor v. 

Martin Iron Works, Inc., OSAHRC Docket flo. 606, cited by Respondent which is 
currently under reviev/ by the Commission. 

FINDINGS OF FACT 

0’n the basis of the Citation, Notice of Proposed Penalty, Notice of Contest, 
pleadings, stipulations, the testimony adduced at the hearing and the represen¬ 
tations of the parties, it is concluded that on the record as a whole, substantial 
evidence supports the following findings of fact: 
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1. Paragraph 1 through 8 of the Stipulations are incorporated herein as 
findings of fact. 

2. There is no history of previous violations of the Occupational Safety 
and Health Act of 1970. 

3. As a result of inspection on November 22, 1972 and November 27, 1972 
of a workplace under the operation and control of the Respondents at the Harlem 
River Park Housing Project, Depot Place and Harlem River, Bronx, New York, the 
Complaii 'nt, on January 3, 1972, issued to the Respondents a Citation for 
serious violation 29 CFR 1926.500(d)(1) for failure to ensure that the open¬ 
sided fifteenth floor of Building D, and the seventeenth and eighteenth floors 
of Building B were guarded by standard railings or equivalent. 

4. As a result of inspection on November 22, 1972 of a workplace unoer 
the operation and control nf the Respondents at tie Harlem River Park Housing 
Project, Depot Place and Harlem River, Bronx, New York, the Complainant, on 
January 3, 1973, issued to the Respondents a Citation for violation of 29 CFR 
1926.250(b)(1) for failure to ensure that material stored inside of Building C 
on the eleventh floor and inside 3uilding D on the fourteenth floor, were not 
placed within six feet of any hoistway or inside floor openings. 

5. On January 3, 1973, the Respondents were notified by the Complainant 
of a proposed penalty of $600 for the serious violation of the standard referred 
to In paragraph (3) above and of a proposed penalty of $35 for the violation of 
the standard referred to in paragraph (4) above, for a total penalty of $635. 

6. On January 15, 1973, the Respondents filed with the Complainant a 
•notice of Its Intention to contest the Citations and proposed penalties referred 
to in paragraphs (3), (4) and (5) above. 
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7. On No verier 22, 1972, the fifteenth floor of Building 0 at the work¬ 
place referred to in paragraph (3) above was more than 6 feet above the adjacent 
ground level, the floor was open-sided and the floor'was not guarded by a standard 
railing or equivalent. Two of Respondents' employees were exposed to the hazard 
of falling off the edge o + ' the floor to the ground, a distance of about 153 feet. 

8. On November 27, 1972, the seventeenth floor and eighteenth floor cf 
Building B at the workplace referred to in paragraph (3) above was more than 

6 feet above the adjacent ground level, the floor was open-sided and the floor 
was not guarded by a standard railing or equivalent. One of the Respondents' 
employees was exposed to the hazard of falling off the edge of the seventeenth 
floor to the ground, a distance of about 170 feet, and two of the Resporoents' 
employees were exposed to the hazard of falling off the eighteenth floor, a 
-distance of about ISO feet. 

9. The Respondents knew, or with the exercise of reasonable diligence could 
have known, of the presence of the facts recited in paragraphs (7) and (8) above, 
wh*ch constituted a serious violation of 29 CFR 1925.503(d)(1). 

10. Giving due consideration to the size of the Respondents' business, the 
gravity of the violation, the good faith of the Respondents and the negative 
history of previous violations, the appropriate penalty for serious vio’ation 
of 29 CFR 1926.500(d)(1) is 5600. 

11. On November 22, 1972, there was material stored Inside Building C on 
the eleventh floor and inside Building 0 on the fourteenth floor so that the 
material extended about a foot over the edge of the floors. 

12. There were tradesmen working on the outside of the Buildings C and D 

beneath where the material was stored, but they were not employees nf the 
Respondents. ' . 
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13. None of the Respondents' erroloyees were exposed to the hazard con- 
tenplated by 29 CFR 1926.250(b)(1). 

CONCLUSION OF LAW 

1. The Respondents are, and at all times material hereto were, engaged in 
business affecting commerce within the meaning of Section 3(5) of the Occu¬ 
pational Safety and Health Act of 1970. 

2. The Respondents are, and at all times material hereto were, subject to 
the requirements of the Occupational Safety and Health Act and the standards 
promulgated thereunder, and the Commission has jurisdiction of the parties and 
of the subject matter herein. 

3. Insofar as the Respondents are concerned, the effective date of the stand¬ 
ards referred to in paragraphs (4) and (5) below is August 22, 1971. 

4. Respondents violated the Occupational Safety and Health standard cited 
In 29 CFR 1926.500(d)(1) and is assessed a penalty of $500. 

5. Respondents did not violate 29 CFR 1926.250(b)(1) and no penalty should 
be assessed. 

ORDER 

Upon the basis of the foregoing findings of fact and conclusions of law, and 
upon the entire record, it is 0RDE1ED 

1. The Citation issued on January 3, 1973, for serious violation of 
29 CFR 1926.500(d)(1) and the penalty proposed by the Complainant of $600 
ere affirmed. 
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2. The Citation and Notification of Proposed Penalty issued on 
January 3, 1973 for violation of 29 CFR 1926.250(b)(1) are vacated. 



H Cr.'.IES 

JUDGE, OSAKRC 


1 2 JUL 1973 

Dated: 

New York, N. Y. 


P * 
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UNITED STATES OF AMERICA 
OCCUPAi LQ&riL SAi lx x rv»*D *i*-AiL.iii ivE/IcA/ CC. MISSION 


PETER J. BRENNAN, SECRETARY OF LABOR, : 

Complainant, : 

t 

v. • 

OSHRC DC r, ND , ^ 

UNDERHILL CONSTRUCTION CCRP., individually. : 

and DIC CONCRETE CORP., individually and ‘ 2081 

trading as DIC-UNDERHILL, A JOINT VENTURE, : 

Respondents. : 


PETITION PCR UT -e? "TIC" VRYREVIC 7 


Cor.es ncv.' Ctr.nlaii-.-.nt, the Secretary cf Later, and 
petitions the Occupational Safety and Health Review Com¬ 
mission to review the ruling of Commission Judge Joseph 
Chodes of July 12, 1973, insofar as it pertains to Judge 
Chodes' holding that Respondent had not violated 2 9 CNR 
1926.2?0(b)(l) as alleged ir. Complainant’s Citation ar.d 
Complaint. 

As a basis for his decision Judge Chodes found: 

(1) the standard in p-esticr. to be 

applicable "in —'•'tinent ~»rt," to 
the storage cf material "within six 
feet cf any hoictv/ay or :--ide f.~~r 
opening." 1/ 


i/ Dacioion and Order. c T - u -- v. ”— , " ' u . , 1 

Ccnstmcti-m Cor-er-it-on OSHP.C Docket No. 

2081 at 10 (July 1-, 1 j ) ( c:..-basis in original). 
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(2) the st-T-iv.-i t- .-.ire enure cf 

Respondent's employees as a condition 
of establishing a violation: 

(3) the rule of A-^rv -f T v. hi tv 

Wide Tr:c-."?r~ ~ -.-'■-■nv: c- -1 j = . f CSHRC 
Docket So. 247 (May 24, 1^72) to be 
controlling in the instant case. 

As grounds for his petition the Secretary asserts: 

(1) Judge Chodes misinterpreted the clear 
intent and import of 29 CFR 1926.250(b) 

(1) when he concluded that the standard 
did not apply to the facts cf this case. 

(2) That a violation of the standard may be 
established even though Respondent's own 
employees ware not exposed to the vioiative 
conditions. 

(3) The rule of Citv Wi de Tmckoortir.g Service 
Co- is distincux^.-w^iv.- ... -os rao.s ana is 
not controlling in this case. 


Respectfully submitted. 


V ’i 

William J. Xilterg 
Solicitor cf Labor 




Benjamin Mir. 00 

Associate Solicitor for 

V\\ r V s -At W-s 

Michaei .vo.iioooo 
Attorney 
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CERTIFICATE OF SERVICE 

I certify that a ccpy of the attached Petition for 
Discretionary Review has been served upon Respondent by 
mailing a copy of the above document on this 2nd day of 
August, 1973 to Mr. Bernard Jerseki, Die Underhill, a 
joint venture, 212-02, 41st Street, Bayside, Mew York 
11361 and to Local 46, Lathers, 1322 3rd Avenue, New York, 
New York, Local 6A, Cement & Concrete Workers, 37 Union 
Square, New York, New York, and Local 20, Carpenters, 

544 Vanderbilt Avenue, Staten Island, New York, authorized 
employee representatives. 


Michael r\coiiotzo 
Attorney 


66 



Ml 




. • # 


UNITED STATES 0? AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW 
COMMISSION 


PETER J. BRENNAN, SECRETARY OF LABOR, 

Complainant, 


x 


. v * OSHRC DOCKET NO 

UNDERHILL CONSTRUCTION CGRP., individually, 2081 

and DIC CONCRETE COR?., individually and 
tradiny as DIC—UNDERHILL, A JOINT VENTURE, 

Respondents. 


PETITION FOR DISCRETIONARY REVIEW 


Come now Respondents and petition the Occupational 
Safety and Health Review Commission to review the ruling of 
Commission Judge Joseph Chodes of July 12, 1973, insofar as 
it pertain to Judge Chodes' holding that the Occupational 
Safety and Health Act is applicable to the subject contract 
and/or subcontract. 

As a basis for his decision. Judge Chodes found: 
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1. "there is no question but that, at least 
insofar as non—codaral construction con¬ 
tracts arc concerned, the effective date 
of the standards in 29 CFR Part 1926 is 
August 27, 1971 as provided in 29 CFR 
1910.17(a). Whether the sane effective 
date applies to Federal or federally as¬ 
sisted contracts is not necessary to 
decide here as there is no evidence in 
the case that the Respondent was operat¬ 
ing under a Federal or federally assisted 
contract. Accordingly, the Resoondent 
may be held accountable for the violations 
charged which occurred subsequent to 
August 27, 1971, namely, on November 22, 

1972 ." 

2 . "inspected the fifteen floor of Building 
D and found two field engineers, emolovees 
of the P.aspondenrs, 'checking targets' at 
the edge of the floor which had no perimeter 

• guarding. The men had no safety belts or 
other type of personal safety equipment, and 
they were 'hanging over the edge' ." 

3 . "inspected the seventeenth floor of Building 3 
on November 27, 1973, and saw an emplovee of the 
Respondents, a carpenter, working on forms, ap¬ 
proximately fifteen feet from the edge. There 
was no perimeter guarding on the floor which was 
opensided nor was he wearing any personal pro¬ 
tective equipment." 

4 . "inspected the eighteenth floor of Building 3 
on November 27, 1972 where he observed two of 
Respondent’s cement finishers usino a Girarfe, 

a machine with a long extension and a sander on 
the end, to sand the ceiling." 
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A3 grounds for thair petition the Respondents 

assert: 

1. That 29 CFR 1926.1050 excludes all contracts 
advertised prior to April 24, 1971 or negotiated prior to 
April 27, 1971, whether or not such contracts are Federal 
or federally assisted. 

2. The Secretary failed to allege in his com¬ 
plaint or to meet his burden of proof at the trial es¬ 
tablishing that the subject subcontract was advertised 
prior to April 24, 1971 or negotiated prior to ADril 27, 

1971. 

3. In any event, the Secretary failed to allega 
in his complaint or to meet his burden of proof at the 
trial that the subject project was not a Federal or federally 
assisted contract. 

4 . The Secretary failed to establish that the 
two field engineers "checking targets" on the fifteenth 
floor of Building D: 

(a) could have performed their job activitv 
if perimeter protection were in place; 
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(b) would not have been exposed to 
greater danger during the necessary act of removing the 
perimeter protection in order to perform their job 
activity and then replacing same. 

5. The Secretary failed to establish that the 
employee on the seventeenth floor of Building B was in 
fact 

(a) working on forms, performing any 
other work activity or in fact authorized to be on that 
floor at that time; and 

(b) was close enough or likely to be close 
enough to the edge of the building so as to place himself 

in a hazardous position. 

6. The Secretary failed to establish that the 
cement finishers on the eighteenth floor of Building 3 
were likely to go near the edge of the building and thus 
be placed in a hazardous position. 
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7. It was error for Judge Chodes to base his 
determination upon the fact that the Respondents' em¬ 
ployees were not wearing personal protection ecjuipment 
inasmuch as the Secretary did not issue a citation for 
such violation. 

Respectfully submitted, 

DIC-UNDERHILL. A JOINT VENTURE 

• •» 4 \ ( • 

B y _ 

Bernard Jereski 
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UNITED STATES OF AMERICA' * 
OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


SECRETARY OF LABOR, 

Complainant, 

V. 

UNDERHILL CONSTRUCTICM CORP., 
Respondent. 


OSHRC DOCKET NO. 2031 


DECISION 

Before MORAN, Chairman; VAN HAHEE and CLEARY, Commissioners. 

CLEARY, Commissioner: 

On July 12, 1973, Judge Joseph Chodcs issued his decision and 
order in this case affirming the Secretary's citation for serious violation 
and vacating the Secretary's citation for nen-serious violation. A penalty 
of $600 was assessed for the serious violation. 

On August 14, 1973, the Judge's decision and order was directed 
for review by the Commission pursuant to section 12(j) of the Occupational 
Safety and Health Act of 1970 (29 U.S.C. s651 et seq.). 

The Commission has reviewed the entire record in this case and 
concludes that the Judge has correctly disposed of all material issues. 

Accordingly, it is ORDERED that the Judge's decision and order 
is hereby affirmed in all respects. 

FOR THE COMMISSION 

/(> , ('('< * n.. '4 f( J 

DATEO: Yi *7 l r i l*f 


Hi 1 liain S. McLv.u'.... m 
Executive Secretary 
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UNITED STATES OF AMERICA 

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION 


l«IS K ST REET, NW 
WASHINGTON, O C 2C0C6 


3-7-74 

• 

IN REFERENCE TO SECRETARY CF LABOR v. 

DTC - rN^p??; T T;r . a jr.V*:? yr»: , T T 

NOTICE IS HERESY GIVEN TO THE FGLLCV.'INS: 

FOR THE SECRETARY 0? LAXOR 

Francis V. LaRuffa 
Regional Solicitor 
1515 Broadway 
Room 3555 

New York, New York 1003G 
FOR EMPLOYER 

• - * • • 
Bernard Jrrcski 

Dic-Underhili, A Joint Venture 
212-02 - 41st Avenue 
Bayside, New York 11361 


CERTIFIED f 

RETURN RECEIPT r.^EiTiU 


OSAHRC 

DOCKET NO. 2031 


of _commisf ic; rrc'src*.’ 


To wit: Set attcch-d. 


FOR EMPLOYEES 



/U 


I . * P A 



• Joseph Chodes, Judge, OSAI.RC 
1515 Broadway 
Room 3C00 

New York, New York 10036 


WILLIAM S. NcLM’ 

executive 
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HORAU, Chairman, Concurring in Part, Dissenting in Part: 

• ■" • 

I agree that the Judge properly disposed of a citation alleging a 
violation of the Act because of noncompliance with the occupational safety 
and health standard published as 29 C*f.R. §'1926.250(b)(1) when he 
.vacated the same. 

I dissent from the Commission's affirmance of the Judge's finding 
that respondent violated the Act by failure to comply with the require¬ 
ments of 29 C.F.R. I 1926.500(d)(1). I do so because I do not believe 
the evidence demonstrated any employee exposure to hazard - an essentia! 
element of proof of any violation of this Act. 

The citation avers that the requirements of the last-cited occupational 
safety and health standard were not observed by the respondent because of 
a failure "to guard open-sided floors, six feet or more above the adjacent 
floor or ground level, by standard railings or the equivalent thereof." 

The citation describes three separate hazards as the basis for the 
citation. The only witness at the trial was a Labor Department compliance 
officer who testified for the complainant relative to an inspection he con¬ 
ducted which formed the basis for the citation. His testimony establishes 
that, on November 22, 1972, he observed two of the respondent's field 
engineers "checking targets" by "hanging over the edge" of a floor. On the 
same day on a different floor, he saw two of the respondent’s cement 
finishers sanding the ceiling with a "giraffe," a machine with a long 
extension arm. They were about 10 feet from the edge of the floor. On all 
three occasions, the height of the floors was sufficient to require guards, 
the sides of the floors were open and unguarded, and the workmen were not 
using personal protective equipment. 
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As to the work of the field engineers, the compliance officer expressed 
the opinion on cross-examination that they could not have performed their 
work if perimeter guards had been in place. Although his subsequent testi¬ 
mony indicated that he was not entirely sure.that his opinion was correct, 
that opinion was not rebutted. 

The Commission has held in several cases that noncompliance with the 
requirements of an occupational safety and health standard is justified 

when necessary to permit the accomplishment of required work. Secretary, j 

| 

of labor v. M?Sonry. Inc . , OSAHRC docket fio. 2693, November 6, 1973; 
Secretary of Labor v. La Sala Contractino Co"*oanv, Inc ., OSAHRC Docket 
No. 1207, February 23, 1973; Secretary of Labor v, Deluca C onstruction 
Corporation , OSAHRC Docket No. 1225, January 10, 1973. In view of the 
unrebutted testimony of the compliance officer in the instant case, the 
evidence concerning the activities of the field engineers is insufficient 
to support the complaint. 

As to the other throe workers, no evidence was introduced to show 
that their jobs required them to move from the locations where they were 
observed to positions closer to the edge of the floors on which they were 
working. The lack of this evidence is a fatal deficiency in the proof 
required to establish a violation of the Act. 

The Congressional intent behind the Act is to protect working people 
from hazards at their place of employment. Secretary of labo r_v^_Cjtv '-'ide 
Tuckpointinn Service Co ., OSAHRC Docket No. 2^7, May 2A, 1973. In this 
connection, the following remarks in Secreta r y of Lohor v. A. Mund or & Sen, 
Inc., OSAHRC Docket No. 1858, May 22, 1973, are applicable: 
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"The-.crux of any violation is whether there has 
* been employee exposure to an unsafe working 

condition rather than the fact that specifications 
of a standard have not been followed .... There 
could have been no employee injury without exposure 
to the hazard for wnich the. standard was promulgated. 

Since the primary objective of the standards is to 
protect employees, tne objective would have been 
■< achieved by employer restraint on the actions of 
his employees." 

In this case, there is no evidence that the three workers were required 

to move closer than 10 feet from the floor perimeters in order to accomplish 

\ 

their work. The fact that they could have moved closer is not controlling. 
Therefore, as was held in Munder , evidence of work performance at distances 
of 10 feet or more from the edge of a floor, standing alone, is not sufficient 
to establish that the carpenter and the two cement finishers were in any 
danger. See Secretary of Labor v. Ellison Electric, OSAHP.C Docket Ho. 412, 


June 7, 1972. 

Occupational safety and health standards are not building codes. They 
are devices for protecting employees T ‘rom hazard. One can violate the 
Occupational Safety and Health Act by failing to comply with an occupational 
safety and health standard - but one cannot be in violation of a standard 
unless his failure to observe the requirements thereof has thereby exposed 
one or more of his employees to hazard. In other words, the standards 
cannot stand alone. Tuey implement the Act and both the Act and the 
standards must be considered as i single legislative scheme. I am afraid 
the Commission's decision in this case has failed to take cognizance of this. 


I 
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